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Nationality, as a legal concept, is a term apnlied to 
the identity relationshin of an individual with a vartiaular 
vation=-ctate. Thus, nationality lew is that authoritative 
process which defines the legal relationship, entailing rights 
anc duties, which exists between the individual end the State 
conferring its netionality. The decision as to ho L6@, and 
woo is not, entitled to the benefits and privileges of the na} 
tionality of a particular State is inherently a domestic law 
question,+ subject to reasonable standards of effective con«- 
nection between the individual end the Mation-State whose ne- 


P 
tionality i¢ claimed.~ 


the Convention on Certain puestions n@Lating to the Cane 


*, 


flict of Nationality Lewa, adopted at the Hague Conference for 
Codification of International Law on 12 April 1930, provides: 


“Art. 1. It is for each state to determine 
under its own law who are its nationals. 
This law shall, be recognized by other states 
in so far as it is consistent with interns} 
tlonai conventions, internationel customs, 
and the principles of lew generally recor- 
nized with regard to netionality. 


Apt. 2. Any question as to whether a pergon 
possesses the nationality of a varticular 
state shall be determined in accordance with 
the law of that state, * 
4s stated by Oppenheim, "It 1s not for International LOW 


but for Mamieipal Law to determine who ig, end who is not, to 
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be considered a subject.” she right to delimit those 
individuals who are considered to be ite nationale is an 
essential element of State sovereignty. soversicnty, which 
has been deseribed as “the supreme and independent authority 
of States over ali persons and things in their territory" ,? 
implies perforce the personal supremacy of a State over its 
nationais in defining their status and tn yreseribing thetr 


Tights and duties. 


lowever, by virtue of the freedom of setion given tc 

States with respect to questions concerning nationality, con= 
Tliicts between provisions of domestic Legisiation relating te 
nationality frequently arise between States on the interna- 
tional. plane. ° 2hus, questions of natlonslity are not rele- 
gated solely to the municipal spnuere, and rules of internation-~ 
al law pegulating the manner tn which nations resolve conflicts 
of nationality law ean be deduced from the practive of State, 
international conventions and the decisions of intermstione? 
tribunals. As stated by Weis in his treatise on this subject. 
these rules do not operate directly upon individuals in cone 
erring or withdrawing nationality. they ere, rather, poréimerily 
“negative rules, restricting the freedom of States tc confer or 


withdraw nationelit we 


Nationality im its legal sense may only be conferrad yy 


® wation-State, and thus, must be distinguished frow the con- 


oe 


cept of nationality which entails ethnic tiles." Velsa states. 
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"The term ‘nationallty'.../ag/a politico-} 
legal term denoting membership of a State 
peeueet De distinguished from nationality 

& nistoricowblologieal term denoting 
membership of a nation. in the latter 
sense it means the sudjective corporate 
sentiment of unity of members of a specl- 
fic group forming & trace! or 'nation’ of 
@ territory and which, by seeking ap aea 
tunity on that territory, may Lead to the 
formation of 4 btate, 

Nationality in that BONS y which is es~ 
sentiaiiy & conception of fe Home l egal ature 
belonging to Gee field cf soctology and _Bituro- 
graphy, i6..4t0 be éiff Pasenbintel? 
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che subject of nationality has given rise to a vast 
wealth of legal literature on the planes of both mmisinal 
and international lew, end it may be anticinated thet qiea- 
tions involving nationality will continue to oceuny the ate 
tentions of municipal and international authoritative deciston~ 
makers (@.g., judges, arbitrators, public officials) for ag 
long as tne coneept of the Nation-Jtate exists in law. Nor 
are such issues necesserliy isolated probless, for they may 
have constitutional, diplomatic and political consequences 


%o neme but oa possible few) which are of profound teport. 


. current example of the foregoing may be seen in the 
aceusation by «rab governments and organizations that the 
“nited OQtates is eneouraging Litas citizens to serve in the 
arned forces of Israeli. Jush encouragement is said to be 
baseaé on the alleged refusal of the Inited “tates to daprive 


its citizens of their eitigensnio for service in Zoreien 
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armed forces, despite the fact that expatriation tr rtatue 
toraliy preseribed for such activity. The arabs claim that, 
by permitting its citizens to eurve in the [aerneli armed 


foress, the Vnited States has deyarted from e vosition of 


impartiality in the continuin 


O: 


the Middle “ast, and ts actively espousing the ains of 
Leraei. 


"Before the meeting /of the erah Leacue 
Joint Defense Touncil/went into closet 
seesion, Abdel Mhalek Naesouna, the «rab 
League's secretary general, denounced the 
""nited Gtates over a twoevyear-old court 
Qecision that Americans need not eutama- 
tisally lose their citizenshiv through 
service in forgign armies. «trades charge 
that the decision was taken to permit 
Americans to volunteer for the Israeli 
arned forces, "10 


eetnis participation (of American citizens 
in Israeil services) is contrary to inter- 
national law principles, resolutions of 
the Jnited Nations and American “wr, d ani 
in the Arab world,' Hassouns said."+ 


The accusation wag carried even further by another 
érab offieial : 


roudanese Seerstary of State "arene Voc: 
Bissa, who chaired the meeting of the 
‘rad League Joint Defense Councl il, told 
the opening seesion, ‘tie nited rtetes 
has put iteelf willingly in & gebLitien of 
alrect confrontation with wurab nations. 
ft has become very clear the hited Utate 
is arab enemy number ome amd 1t is now 
for Arabs to determine or define thetr 
attituuie toward the TInited Stabec', Tisen 
seid. Sissa charged (merisa not only 
delivered arms and money to Israet but 
has mobilised ike sons to servo in the 
fereacii army!, "te 
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fais eriticism of the United States is the result of 
an interpretation placed on the denision of the “nitecd States 


13 


Suyvreme Court in the case of éfrovim v. ciusi, an interpre- 


tation which appears to be accepted in the statements of 
officials of the United ctates Government. In sfroyin, the 
Sapreme Court condemned, and effectively held umeonstitutional, 
Section +Ol(e) of the Nationality Act of 1940 (Get. 14, 1940, 
2.876, 54% Stat. 1168, es amended 3&2 Stat. 7446) which pre- 
seribed loss of nationallty for any Jnited States citizen 


* 
who voted in a foreign political election.~? 


Contrary to the news article quoted above, the Suorene 
Court did not rule thet “Americans neod not automatically lose 
their citisenshin through service in foreign armies". Lowe 
ever, the decision in jifroyic has been interpolated to extend 
its proseription to other sections of the immigration and 
Nationality Act of 1952, particularly Seetion 349 (a)(3), (8 
¥.5.C. 81481(a}(3)}, which provides that a (mited States na- 
tional shall loge his nationality by entering, or serving in, 
the armed foraes of a foreign state without obtaining the 
prior, written permission of the Secretaries of State end of 
Hefense. Such an interpolation would hold that expatriation 
for foreign military service is also unztonstitutionel and thet 
the provision is, a fortiori, unenforceable. This view has 
apparently been adopted by the ‘nited Otates Department of 


State and Department of Justice ,+° and Arab leaders have 
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G@pawn their own con@lusions from it with regard to inited 


States Niddle Uast policy. 


Thus, the question of "nited Utetes citisenghtn and 
nationality, hich is generally considered’ 4 matter of muni- 
Cipal lew and domestic jurisdiction, ie vaulted unen an 
international stage as a factor in an ongoing campetition 
of exalusive interests in the iiddle Gast. Lepectaliy does 
the question of nationality appear to be one of mmicinal 
law where the issue does not inyolve the conferring of ne- 
tionality and the assertion of the attendant rignt of oroe 
tection of an individusl by one Otate in opposition to the 
claims of another State, but instead soncerns the deprivation 


of its om nationality by ea State for its own purposes. 


However, the oroblem posed the Inited States and its 

decistonemaxers by the arab allegations is not elimineted 

by Jabelling the matter a question of domestic law. s virtue 
of the fact that the constitutionallty of automatic exvatriae- 
tion for the performance of certain acts under “nited states 
law has become an issue of internetional contention, the metter 
becomes of immediate coneern in intermational law. cc Lome of 
nations adliveceats the resort to law and its >rocesseé of 
authoritative cecieion making in maintaining @ world mvolie 
order free from coercion anc violence, it is international 
Lew to whieh we mast turn in resolving disputes, iy ‘yoline 


inarily, however, the previsions and requirevents of hited 
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States law must be examined in an effort to determine 
whether the conflict can be eliminated by comestic astion 


on the vart of United States officiais. 


misgequent exagination of this probler will necesti«g 
tate an appraisal of sources of public International lav 
bearing on the withdrawal of nationality by o unilateral 
act of Otate, and of the guidance provided by international 


human rights standards. 








It "hited States Law governine the Loss of Nationality 


A. The Immigration and Nationality Aet of 27 June 1952 


Le Provisions 

The Imaigration and Nationality Act (66 Stat. 163), 
enacted into law over Presidential veto on 27 Jume 1952, 
provides in Chapter 3 for the loss of United States nation- 
ality by the performance of certain acts, or the fulfillment 
of certain conditions, specified in the chapter. Ouch loss 
of nationality is to be automatic. As declared in ceetion 
356 of the Act: 


"The loss of nationality under this 
chapter shali result solely from the 
performance by @ national of the acts 
or fulfillment of the conditions 
enecified in this chavter,"15 


Inter aiie, Section 349 of the Immigration and 
Natzonality Act provides: 


“(a) Prom and after the effective date 
of this Act a person who is a national 
of the "hited States whether by birth 
or naturalization, shail lose his nae 
tionality by -~- 
ah OK te aK 
(3) entering, or serving in, the 
armed forces of a foreign state 
unless, prior to such entry or 
service, such entry or service is 
specifically euthoriged in writing 
by the Secretary of State and the 
secretary of vefense: Proviced: 
That the entry into such service 
by a@ person prior to the attainment 
of his eighteenth birthday shail 
serve to expatriate such person only 
1f there exists an ontion to secure 
a release from such service and guch 
person fails to exercise such ootion 
at the attainment of his eighteenth 
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(9s yoting in a political election 

in a foreign state or participating 

in an election or slebiecite 09 
determine the sovereignty over foreign 
territory: OF seas 


Waile Seetion 34¢(a)(95) of the Immigration ane 
Wationeality Act of 1992 is a re-enactment in exact terms 
of Section +0L(e)} of the Vationality Act of 190, Section 
349(a)(3) is distinetly different from its counternart in 
the 194% Act, Section 4A(e}, That section of the Netion- 
ality Act of 194° provided: 

"See. Wi, A person who is a national 
of the United States, wuether by birth 
rr 


or naturelizat ion, shail lose his ma- 


tiowsti ty by! 
ap ip oe oe 


(e} Patering or serving in, the 
ined forces of a foreign state 
unless expressly authorized by 
the lows of the ant bes io if 
he has or acquires the nationality 
of euch forelgn —h my or toe” 

Thus, whatle prior statutory authority conditioned loss 
of imited States nationality for service in foreign emnec 
forees on having or obtaining the nationality of the fereign 
state tn whose ermed forees the individuel served, present 
provisions admit of the creation of a class of stat@.est per- 
gons -=- those who serve in a foreign armei force wut €S not 


acquire tne foreign state's nationality. 
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Congressional debate prior tao sassare of oF 


Ls, x m 


Tmtieration and Nationality Aet of LYST was Long ead 


3 


nerinonious.“~ iowever, €iscusgeian of the proyisiong of 

the promesed legislation fooused orimarily on the reetrice 
tien of immigration quotas by national origin, anc on the 
alleged racial Glserimination whieh such restrictions ru=} 
presented oy favoring immigrantea of ingloe-lanon and northern 
Ruropean ancestry. Also of orime concern in dehnte were the 


broatl powers given the United States Attorney Generali in 





matters of vise issuance anid deportation of aliens. There 
provisions of the popularly mown leCarran-walter 2111 wore 
the subjects of extended debate in the House of Revresentae 
tives and, particulerly, in the Senate. (In opvosition to 
this propesed Legislation in the Senate were the proponents 
of the more Liberal llmphrey-Leiman 3121.) Yet desnite the 
Sletnora of argument, nawhere in the debete were the provisions 
of Section 349(ai(3), concerning foreten areel sorvies, ever 
specifienlily discussel’. Umring one portion af Sive detwte, 
venator Thumplre;y offered for the lenate's consideration s 
memorancusn prepared by the Subcommittee on Ineliereation ef the 
imerican Ber ‘Association, concerning poesiblie constitutioal 
objections to provisions of the MeCarranevalter "122. "in 
mention was wade in this memorentum conrerming 2oee of mation 


e 


i) 
ality es the result of service in foreign srmed forcen.*” 


The report of the Tiouse Jidiciary Comaittes eocomnenring 
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MeR. 5679, OOmk. Congress, 2nd. Session (2992), whitek 
was the version of the Imigration and Netionality ict 
R 


passed by the “ouce of Revresentatives ani, with some 


modification, by the Senate, contains siapiy the statement 
with veference to Section 349(a}(3): 


"Lees Of Untlonaltiy -— Other Than 
Oy Judictal Sevoertion 
ic Lose of Natlonality by native. 
worn and neturalized citizens 
+n@ sationality Aet of 194°, as 
amended, Liste 19 acts by witeh 
netionats whether native-born 
or naturalized , divest themselves 
ef their nattonality. The bili 
continues in effect, with madi~ 
Aeations hereinafter explained, 
the provisions of the Nationality 
Aet of 19% relating to sets whieh 
cause loss of nationality, bit ine 
cludes provisions under which a 
person who commits certain expa- 
triating acts while under 15% vears 
of age may repudiate these acts and 
thus preserve his ‘hited States 
citizenship. 
ok Me oe 
The third act causing loss of 
nationality le entering or serving in 
the armed forces of a foretemn state 
unless expressiy authorized to do sn 
by the laws of the hited TCtates. 
she bill requires, in lieu of veneral 
authorination, thet a epecific auth. 
origation in writing mist be mede by 
the Seeretary of “tate evi the Ceero. 
tary of Defense vefore a nattonal of 
the United Ctates mey enter or serve 
in the armed foresees of a foreign 
state without lesing his states ap s 
natlonel of the United States. The 
bill ecantains a new wrovistion that > 
national under 1% yemrs of agy chal! 
Los¢ nationality br service in the 
armed forces of e foreign state only 
if there exists am ontion to seoure 
a release from such services an) he 
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"Palis to exercise that option when 
he becomes 10 years of age."23 

In hearings on tne pronosed Immigration and Yation- 
ality «ct, held by the Joint Subcommittees of the Committees 
on the Judiciary of the Senate and House of Representatives, 
very little comment was made with regpect to the provision 
providing for loss of United States nationality through 
service in foreign armed forces. One proposal bearing on 
Section 349(a)(3) of the bill, which was submitted by 
Assistant Secretary of State Jack EK. MePall, would have in- 
serted a new subsection (e) under Section 22% of the hili 
for the purpose of permitting persons who lost their hited 
Stetes nationality under certain subsections of Cection 34¢ 
{a} to return to the nited States within five years as non- 
quota immigrants fer the purpose of recovering nationality 
through naturalization. A proviso to this proposed subsection, 
however, would have withheld the orivilece cf returnins fron 
one wno lost “mited States nationality by serving in the armed 
forces of a country engaged in hostilities against the “nited 
states, 2+ The proposal was substantisliy incorsosrated in the 


“3 
bill as Section 307,29 


inother proposal with resoect to Section 349(05(3) waa 
submitted by Henry I. Butler, who appeared before the Joint 
Subcommittees as a member of the Legislative Committees of the 


National, Cotmeil on Naturalization and Citizenship. vr. Satler 
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suggested that the authorization to serve in foreign armed 
forces "should be by either the Secretary of State or the 
secretary of Defense in the alternative, rather than by both 
in the conjunctive; and their authorization should be as an 


alternative to authorization by the laws of the United States, 
26 
and itt should not be required prior to such entry.’ 


My. Butler was varticularly concerned with preserving the 


ee) 


nationality status of Americans who served in the areed for- 
ees of commtries which subsequently became allies of the 
United States in international hostilities, as witness the 
foliowing exchange during his oral testimony: 


“Mr. Butler. ...!oaw, for example, this 
country owes @ vast debt of gratitude to 
very meny loyal “‘nited States citizens who 
joined the Allied forees both before the 
entry of the “hited Stetes into World War 

I and into World War IT ‘t~ the time those 
people entered the service of the foreign 
eountries, it is a foregone conclusion that 
no Jeecretary of ftate and no “ecretary of 
Jefense would have given them written per~ 
mission, nor would Congress have enacted 
laws authorizing them to do so vrior to 

our entering into the conflict. 

If, at a leter date, this country finds 
those men served this country as fully as 
though they had served in our own ‘rmy, 
then such permission, either by an set of 
Congress, or by either the Secretary of 
tate or Secretary of Defense should suf- 
fice. It is suggested that such liveral ity 
would not nrejudcice this country, because 
no such permission would »e granted if they 
had entered any forces hostile to this cowl 
try. if they have entered forees which have 
been our aiiies, iiie the riying Sigers ; 
wnere our allies vaved the way, their amor] ~ 
ean citizenship should be sratected to the 
same extent as if subsequentiy they were told 
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"they could join the British forces with 
no less by s0 doing. /sic 

Representative Waiter. “r. Miller, 
only yesterday, suggested a solution by 
exempting from this section the men who 
served with forces which subsequently 
became our allies. 

Mr. Butler. That would be 2a step in 
the right direction. I am still fearfui 
of requiring written rermission vrior to 
entry in the conjunctive. 

Many of those youngsters wno did not 
stop to get nermission from anybody felt 
they were justified in doing it, anc since 
then we have seid they were, and they have 
served this country ably. 

Representative Cheif: You are talking 
apout friendly countfPies. 

ty, Batler. Oniy friendly comtries, 
because nobody would give sanction to any 
hostile country. That is why I say I feel 


a O? 


it is a nerfectly safe suggestion. ..."«: 


While he mentioned as a faetual matter that the vroposed 
draft eliminated the provision that loss of nationality would 
oeceur only if the individual had or acquired the nationality 
of the foreign state in whose arsied forces he served, that 
change was permitted to pass without comment. Gignificantiy, 
however, in his prepared statement which was subaitted to the 
Joint Subcommittees, Mr. Butler remarred with respect to the 


oroviding for logs of na- 


a 


proposed text of Section 349(98)(%), 
tionality by accenting, or performing the duties of, any office, 
sost or employment under the sovernment of a foreign state: 


"The propesed section eliminates tne 

words ‘for which only nations of such 

state are eligible' and substitutes ‘if 

he has or acguires the nationality of 

such foreign state'. The national council 
endorses this amemiment incofar as it tends 


fant 
es 


"to decrease the incidence of state~ 
lesaness, "2b 
This failure to comment with regsect to the creation 

of a potential for statelessness in the proposed legislation, 
constituting as it did ea radical departure from the terms of 
Seetion 491(¢) of the 1943 Act, ean only be regarded as in- 
explicable when contrasted with the endorsement (for th 
yeason that it reduced statelessness: of the change to the 
immediately suceeecing section which incorporated the precise 
lenguage deleted from the section on foreign armed service. 
Prominent Covernment witnesses, such as Deputy /ttorney 
General Peyton Ford ,@* Acting Commissioner Argyle 4. Mackey 
of the Immigration and Naturalization Servine>” and i. Paw. 
Winings, General Counsel of the Immigration and Naturalization 
Service ,°~ who testified before the Joint Subcommittees, did 
net mention the proposed Section 349 in their atatements. 


> 
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hevertheless, significant criticiem was leveled at the 
of nationality provisions in general é@uring the Menrings in 

the statement of Sustev ati eile ‘resident of the association 
of Immigration and Uationality Lawyers. 38 fe LaSarUus, howe 


ever, did not specifically analyze Section 3459(6)(3). 


3+ Lesisiative Duroose 
ith such a paucity of information concerning the 
Congressional intent behind the enacting of Seetion 349(a)(2), 


it 1s virtually impossible to determine what Congress sought 
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to accomplisn by the orovision, or whether they appreciated 
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the significance of the change in the prior law. ‘Ser 
in an armed foree by an alien without logs of prior nation- 
ality, or the acquisition of a new or additional nationality, 
was certainiy not unknown to the Congress. nited States 
selective service laws make mele allens admitted for cermue 
nant residence subject to draft in the 0.0. military service. 
In addition, such service is not deomed to confer United 


ah 
oteates citizenshin on the Individual nijen.~ Ie ex 
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pt 


have veen thought that a United Statere citizen who served in 
& foreign armed foree would necessarily eequire the nattion~ 
a@iity of that eountry. It would appear, rather, that Congress 
enacted feetion 34%9(a (3) without consideration of its gos- 


sible impact upon the individual through the creation of the 


potential for statelessness. 


Sueh attention as was focused on the measure wae zon- 
cerned with the position of those who served in the armed 
forees of a nation which later became allied with the mibed 


states in hostilities. Wo consideration war given to the 
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engaged in conflicts toward which the “nite 
preserve a noutral stance -- or indeed, that the “nited ‘tates 
might ever seer to be neutral. The forsien ermecd forees under 
diseuesion during the Yeardags were either enemies cr allies. 


vevertheless, since Section 349(n)(3) ts of genernl applicability, 


ee | * 




















_ 7 

—— + Tah i) MTN ot) ah My me 
Tet a ee Ae oe Ww eer ents 
hohe Sette 1b i ee eke ae ee ett reve af, 
eet eee gl ie, ve a ae mar I 
rr er Sa Ss © ee (Cou 
or © beet eg et F © 0 Gee Ge" betname erie 
et ee 
— ke dee eee re See ond ile 
~~ a J tle Lite Dee ee Lee US Lp 
+ =o et? emp igie anal” gall’ « gate Acme 
ee el ae Ae tem, Tei ald Mamie inal iu 
ie Sl ee ee oe) |e Ae De ee 
re ee on ae ~~ 
-— Pee ey) ae Seer, = 29 ee tem, J 


— 





(iets see Se 7 


OR Ty ae eee Oe ee eee eee 
ee) eS ee Gee tr tee oe ory 
~—— "wer Gt a) <<“ aeeem @ OF 

— - ee ie Ge le He « Sty pth am 
“Tees We ee) eee) eee + ee Comme pe 

- — ht ati ee! aa  & ieikes @ 
weet! sale a ke? eee & © ee Ute o 
—= Fe? Ge Se a | lee oe © Acme n000 
ain SS bee CCRRle Ge Reeve of! ote 2! 
re i I ee 





it may be coneluded that Congress Cid not inten® to make 
its proscription depend upon the political reletionshin 
between the “hited States and the foreign covernment tn 
question -~ aliied, neutral or enemy. (¢ will be discussed 
infra, Section 3+9(a)(3) does fill a hiatus in the hited 
states Neutrality Laws; that it was intended to Go sce, howe 


“Ver, cannot even be speculated, 


The proposal that authorization be permitted either 
before or after service in the foreign armed force, as sug- 
gested by Mr. Dutler, would certainly have put a prenmiun 
upon a United States citizen's attempt to second-guess the 
future foreign policy of his gcvernmment, if he was concerned 
with preserving his nationality. The fatlure to inecorvorate 
this proposal in Section 34%%(a)(3) does indicete a Toncrers= 


ional intent not to countenance such activity. 


‘s 


- Phe Decision in Affoyin vy. Rusk 
ie Ge Malority Gpinion 
in the emse of ifroyiz v. jusk, 


Afroyim, who had been dorm in Poland, teminrated to the “hited 


rT % . " . = 2 ‘ ©, 
ie petitioner, 





went to Israel, and in 1991 he voluntarily voted im a politica 
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election for the legisistive body of [srael, the Tmesset. ‘then 


he applied for a renewal of his "mited Ttates vaserort in Lots 


the Department of Otate refused to grant the renewel on the 
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ground that he mad lost his citisenshin by virtue of 
Section /0l(e) of the Vationality Act of 1949, eiting 
his participation in the L991 Mnesset aa feu ly. 
thereupon brought suit for a declaratory jJudement of citi- 
genship, relying not upon the obligations of amy Cual Taraeli- 


‘ + “4 2F, ~ "q ai as 
mited States nationality,“ but alleging that Jectlon %O1(e) 


Violated both the Dus Proceta “ClLeuse of the MfPth Jmendment 
and Seetion 1, clause 1 of the Torwteenth Amendment. The 


ty 


petitioner argued that, since nelther the Tourteenth Smend- 
mene nor any other provision of the Constitution expressly 
granted Congress the power to deprive a vergon of his vitie 
genshiy once 1t had been acquired, the only way he toul4 lose 
his citizenship was "br his own volimtary renunieletion of 
it nd? shis argusent was rejected by the District Tourt and 
the Court of Appeals, which upheld the eonstitutionsality of 
She statute on the basis of Congress! laplied power to regu} 
late foreign affairs. With regard to these orior decisions 
the Supreme Court stated: 

"Con sequentay , petitioner was held to 

have lost his merican ci tizeasniiv 

regeardiess of his intention mot to give 

it up. This is precisely what this 


Court. held in Peres v, “rownell, 250 
= ely 78 Se ‘oe. 5638, ar, Ma. oe 


After diseusaing the beebgroadl and ruticowle of the 
Veug, cese, gsupra, Mr. Justice Qlach, cpedicding Por the mafor- 


ity of the Court in a 5 to 4 danision, stated: 
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"First we reject the idea orpressed in 
ESS het: aside froew the Yourteenth 
Ameridment, Congress has any general. 
nower, express or implied, to take away 
an Awerican citizen's citisensnip with 
out his assent. This power cannot, as 
Pervez indicated, be sustained as an ime 
plied attribute of sovereignty possessed 
Wy ail nations. “ther nations are gove 
erned by their own constitutions, if arr, 
and we ean draw no supmert from theirs. 
In our country the peoole are sovereign 
and the tovermment cannot sever its rela- 
tionship te the people by taking away their 
eiltigenshin. Our Constitution governs us 
al we must never forget that our Constitu- 
tion Limits the Government to Tnose povers 
specifically granted or those that are 
necessary and proper to carry ont the 
specifieally granted ones. The Constitution 
of course, grants Congress no express power 
to strin neople of their citizenship, whether 
in the exercise uf the implied nower to 
reguiate foreien affairs or in the exercise 
fanny apecifiersily grevitec power. And 
even before the adoption of the Fourteenth 
Jmendnent, views were expressed in Congress 
ard by this Court that under the Constiuutiy 
the Goverment was granted no power, sven 
under its express power to pass a wilTrors 
mile of naturaligation, to determine waat 
conduct should and shqule not result on the 
loss of citleenship. "3° 
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In support of its decision, the Court detailed various 
“roposals for defining conduct which would result In expatria-e 


tion which Congress, from its eerllest days in the late 


7_ 
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eighteenth century to 1569, hed considered and rejected. 
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discussing the passage of the Fourteenth smendment, the Cour 
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assented te the prerosition that the primery puroocse served in 


and geeurity to the citie 
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aes 


its enactment was to give permunent 


zenship of Negroes, who, at that tine, hed recently been 
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granted citizenship by the Civi? Rights 4et of 1566. The 
Court thereupon held that this primary purpose would be 


thwarted, “by holding that the Goveriment can rob a altie 


2 aia 


5 z aps a . om “9 < 2 ~ my 4: oes me he - 
g@n of hie citizenship without Wie consent oy aimply osro- 


eeeding to act under an implied general power to regulate 


1 ss 
. Safe ! 
fereign affairs or come otter power generaliy granted.' 


Basing its heliding in the ease on the Langiuace and 


purpose of the Fourteenth Amendment, the Court conel «had: 


"Citigenshnip is no light trifle to he 
jwopardiaed any moment Tongress decides 

50 GO $0 under the name of one of its 
general or beplied grants of power. in 
some instances, ioss of citizenship can 
mean Gimt a mein do left without thas oro 
tection of eitigenship in any country in 
tie world - ag a@ wen witheat & comtry. 
Citigensnip in this Nation is a part of 

a cooperative affair. It® citizenry is 
tne country and the comtry is its citi- 
zenry. ine very nature of our frea 
govermaent makes 1% completely incongrucus 
to have a rule of law under which © grows 
of eitizens temporarily in office can 
aeorive another group of citisens of their 
eitisenshinp. We hold that the Fourteenth 
Amendment was designed te, and does, nro- 
tect every citizen of this Sation against 
& congressional foreible destruction of 
his ecitigenenhip, whatever nis sreed, color, 
or pace, Our nolding does mo more than to 
give to thie citigen that which isc his own, 
a constitutional right to pomain oa ecttigen 
in a free coumtry unless he vol:mtsrily 
relinguiahes that citisenal:tn. 

Peres v. Brownell ie coverruiei. The 
Judgment La revere@ed. “4. 
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in Gissent fram the majority opinion in Viroyin, 
Mr. Justice UWarlen, speaking also for Justices Clark, 
Stewart and shite, adhered to the reasoning of Ferrer v. 
Bromell. In that case the cupreme Court upheld os cone 
Stitutional the same provision of the Uationality act of 
194-9 with which Afrovim was concerned. There the Court held 
that the Congress derived, fron lts implied power to regulate 
foreign affairs, the authority to expatriate citizens who 
voluntarily perform acts which may be prejudicial to the 
foreign relations of the “nited States, and which may ren 
sonably be considered to be e& dilution of allegiance to the 
‘nited States, Such authority was construed as a "nacesscary 
ari proper" weans of exercising that imolied sower, amd Cone 
gress coulé aoproprintely congliver voluntary voting in a 
foreign pelitical election to be an act within the scape of 


thet authority 


The dissenters attacked as “conelusory” and “evlte 


43 


ungubstantial” “~ the majority's assertion thet the “onzreys 


wes without power, express or implied, to expatriata «a 
eitigen "without his woune in addition, in ecnmectio: 
with the term “assent", “Mr. Justice Harlan vointed out an 
inherent ambiguity in the majority opinion. At one noint 

Mr. Justice Black, writing for the majority stated, “we apres 


with the Chief Justice's dissent in the Perez case that the 
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Government is without rower to rob a eitisen of his 
bey 

citizenship under #401(e).” “ However, in his Pereg 

dissent, The Chief Justice also stated that: 


"Tt hag long been recognized that 
eitigzenshin may not only be voluntarily 
renounced through exercise of the right 

of expatriation but also lyr other actione 

in derogation of undivided allegiance to 
this country. whtle the essential qauallie 
ties of the citizen-state relationsnis 

under our Constitution preclude the exercise 
of governmental power to divest nited states 
eitizgenshin, the establisiment of that ree 
lationship did not impair the principle that 
eonduct of a citizen showing a voluntary 
transfer of allegiance is an abandonment of 
eitigenship. Nor is this the only act by 
whieh the citizen may show a voluntary 
abandonment of eitisenship. «my action ty 
which he manifests sllegiance to a foreign 
state may be so inconsistent with tne re~ 
tention of citizenship as to result in loss 
of that status. In recognizing the conse= 
quence of such action, the Government is 

not taking away United utates citiagenshino 

to implement its general regulatory nowers, 
for, as vreviously indicated, in my Judgment 
eitizenshin is immune from divestment under 
these nowers. Uather, the Government is 
simply giving formal recognition to the 
inevitable consequence of the citisen's pyn 
voluntary surrender of his citizenship.’ 


The Chief Justice nevertheless pursued Lis cissenting argument 
by asserting that the fact of votine in a foreign nmolitics2 

election wad inmeufficient “to show a voluntary abafionment of 
M7 


eitizenship.” Quek an acwmowle@gaent (that “actions in 


derogation of undivided allegiance” can result tn ampatricattion: 
would certainly imply acceptence and, therefore, avero vation 


of a loss of ecltizenship without the citigen's assent. tet 
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the majority opinion in Afpovig, taken as a whole, could 
hardly be construed as supporting such a power on the pert 


of Congress. 


farther embiguity wes revealed in the majority's 
use of the word “voluntary’. 4n example may be seem tn the 
statement, “Our holding does no more than to give to this 
citizen that which is his own, a constitutional right to 
remain a citizen in a free country unless he voluntartiy 


relinduishes that eitigenshin." *” Read in terme of the 


“y 


phrase “without his agsent", the word "volunterily” ean only 
mean “intenticnaily". On the other hand, in conjunetion with 


the approving reference to the Chief Juetice's Alssent in 


wm 


fere2, “voluntary" can be construed as describing the une 
ecerced commiagion of an act which is presumed by lav to be 
expatriative because of its derogation of undivided alle- 
gience. &&s observed by blir. Justice Marian: 


"Whatever the Court's position, Lt has 
assumed that voluntariness is here a 

term of fixed meaning: in fact, of course, 
it hes been employed to deseribe both a 
specific intent to renounce citizenshin, 
and the uncoerwed coranission of an act 
conelusiveiy deemed by law to be @ reline 
quistiment of eitizenship. ‘ntil the Ceort 
indieetes with rreater precision what it 
means by ‘assent', today's ominion wil! 
surely cause stilt greater confusion in 
this area of the law. "+> 


# 


The dissent further chalienged tha histories? lve 


of the evidence which the majority opinion wad marchelled in 
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support of, anc ag compelling, its deeision. In connection 
with statements wade in Congress prior to the neasugs of 

the fourteenth amendment, which would indicate a belief 

that Congress was without power to expatriate unwilling 
eitisens, it was observed that such comments by no means 
represented a consensus on the issue and that they are 
GeGuctions largely based on constitutional premises which 

have since been abandoned. These premises stemmed from the 
Jeffersonian oontention that a serson's citizenship was da} 
rived primariiy from his State, and only from the Federal 
Government through his State. Since Congress could not 
control allegiance to the Otate government, a man perforre 
remained a citizen of the United States while he was s citiz 
of a State. "Inder this view, Congress would indeed pogssems no 
power to expatriate an unwilling citizen; however, the doctrine 
iteeif did not survive. in addition, contemporaneous with the 
yassage of the Courteonth Amendment, Congress adopted measures 
whieh in fact reveni that they considered themselves as vected 


With the power to expatriate worllling citizens. 


in response to the assertion by the wajority thet th 
Fourteenth Amendment establishes Congreget inability te ox~ 
patriate a citizen without his consent, the diseent revoais 


that the clause defining citizenshin wes included in the 





ent only to declare unreservedly thet the recentiy 


freed Negroes were citizens, and thus avoid the reasoning of 
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‘S : : 
the Dred Jaott decision.” YPurther, the Titizenship Claure 
would unequivocably lay to rest tae dectrine of primary etete 
eitizenship, and would prevent omy attempt to dem Nerroes 


the rignt of citizenship by denying ‘timm State cltizganshin 


Wothing in the /Congressional/ debatec, however, supports 


the Court's assertion that the clause was intended to deny 
ri 
Ms, I 


Congress its authority to expatriate unwilling citizens,’ 


With regard to dicta relied 


the cages of Osh wv. Doo of the Inited : 
On 





Maited Stetes v. gone him Ark: 23 the dissent reveals that they 
are wholly inapposite to the issue before the Court in Liroyin. 
In Osborn, Chief Justice Marshall stated: 


"/ine naturalized citizen’ becomes a 
member of the society, possessing ail 
the rights of a native citizen, and 
standing, in view of the constitution, 
on the footing of a native. The con 
stitution does not " Gfetiviee COUEL eS Ss 
to enlarge or abridge those rights. 

The simple power of the national Legis 
lature, ia to preseribe a uniform ruie 
ef naturalization, ane the exercise of 
this power exhausta it, so fer as 
respects the individual. °o4 


in quoting from Nome tlm Gris the majority stated: 


hYhe issues in that case were whether 

a person born in the United States to 
Chinese aliens was a oitigenm of the 

Nited States and whe ney nevert} Helens , 
he could be excluded under the Chinese 
Txclusion act, 22 Stat. >, The Court 
first held that within the termes of the 
Fourteenth Amendment, Wong fim Aok woe 

a citizen of the “nited states, and ther 
pointed out thet though he might ‘renounce 
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“Tne construction cemandec by the 
pertinent historical evidence, and 
entirely consistent with the clause'e 
terms and DULPOSES ; is inetead that it 
declares to whom ecitigenghin, as a con- 
sequence either of birth or of naturali- 
gation, initially attaches, The @™ause 
thus served at the time of its pussace 
both to overturn pred Gestt and to uro- 
vide a foundation for federal citisenshir 
eitirely independent of state citizenshir 
in this fashion it effectively guaranteed 
that the Smendment's protection would act 
subsequently be withheld from those for 
whom it was principally intended. But 
nothing in the history, purposes, or lLan= 
guage of the clause suggests that it forbvida 

ongress in ail circumstances to withdéray 
the citizenship of an unwilling citizen. 
7O the contrary, it was expected, and should 
now be understood, to leave Congress at 
liberty to expatriate a citizen if the ex- 
patriation is an anoroprate Teka renga oe 
of a power otherwise given to Congress by 
the Constitution, and if the methode and 
terms of expatriation adopted by Conrress 
are consistent with the Constitutia's 
etner relevant commands. 

The Citizenship Clause thus netther dentes 
nor provides to Congress amy power of expatri- 
ation; its consequences are, for present pur- 
poses, exhausted by ite declaration of tha 
classes of individuals to whom citizenshic 
initially attaches. Once obtained, citizen- 
Ship is of eourse protected from arbitrary 
withdrawal by the constraints vlaced around 
Congress' powers by the Constitution: it is 
not proper to create from the Citizenshin 
Clause an additional, and entirely unverranted, 
restriction upon legislative authority. The 
construction now placed on the Citizenshin 
Clause reste, in the last analysis, simoly on 
the Court's jose gixit, evincitng little nore, 
it is quite apparent, than the voresent major~ 
ity's own distaste for the exnstriation cower. 

i believe that Perez was rightly decided, 
and on its authority would affirm the judgment 
of the Court of Appeals. "57 
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Oo. Seomary cf Case hew prior to jAfrovin vy. bugs 


Ae@ previously mentioned, the Supreme Court heli in 
the case of Pereg v. Weownell., Minre, that Caugrese wos 
gonstitutionally empowereé to legislate the expatriactioan of 
citizens who, uncecerced, perform acts which may ruasonally 
be considered a disinuticn of their allegiancs to the Wwitec 
Utates antl which may be prejudicial to the conduct of foreign 
affairs. Such power was held to derive from Congreas' im» 
plied, yet inherent, authority to reguiate the nation's 
foreign relations; expatriation was considered to be within 
the “ample scope" of the necessary and prover means of effec 


tuating this authority. 


The majority of the Court in Peres recognize! thet tse 
power to regulate foreign affairs did not giva to Congrets 
& garte bieneme tc legislate expatriation. Pr. Jucticn 
Frankfurter etated, "Since Congress moy not ant arbitrary, 
& wational nexus must exist between the content of & apect fic 
power in Congress and the action of Congress in scerryping Waet 
power into exeeution. "? in reasoning that a rational nexus 
existed between voting in a fora@ign colitice? election aml 
nongress' power over foreign effairé, the Court colina’ sist « 
oitigen's action may, even “wiittingiy’, promote c. courte of 
conduct inimical to the interest#e of his own government. in 
addition, his actions may be regarded w the peonle or coverme- 


ment of a foreign country to be the actions of hie povernrest 







ee ee er ee el 


on ee ee ee Gere © 
ie LA dh Mnf 
ne 
et ce ee i ee 
mele m0 30 cel Ghee G. (Adc « 
“I 9 (i a 2 Lae © 2 ae) es 
cee lien as on A 
i ee ee 
ae ot eke cee ett eet eee | eatery 
~~. a See Soe Poe ee fe (eee ete 
















<_— hee eee @ 1YOo 6 w Clete 
run’ & 2 tee A enti «yee — 
ovom® € tte bea walulow) ©, guns 2! 
ee ee i ai ere “meer 





_— 


lite § © Gee al eee Boome deem cumen Coe 
peer VIVE =] eee Ve eel ce Lee ee meeee of 
ome (clo 0 Vl Galeeeart & =O” | Seems -con 

ae micelle ieee tie ger . wy ake) wom be 
+i —_ eke ~—ae? af art ert em tee | 
» ete 6 eee ee eee ee oe 1 
C VE) a he ee Eiri Ge fe cesduen? ¢ 
“eee ee a © A OF er mie aus ents 
rh a Th A AP a ot (nee salnert @ we § 








=~ 


or an expression of its policy. 


"The eritical connection between this 
conduct and loss of citizenshin Is the 

fact that it is the possession of Mmericen 
eitizenship by a nerson comaitting the act 
that makes the ect potentially embarrassing 
to the American Government and nregnant with 
the possibility of embroiling this country 
in disputes with other nations. The termin- 
ation of citizenshin terminates the probier. 
Moreover, the fact is not witkaut signifi-~ 
eanve that Coneress has internreted this 
eonduet, not irrationsiiy, a6 importing mot 
only sonething less than complete anid tme 
swerving allegiance to the Intited States 

but also elements of an allegiances to ane 
other country in some measure, at laast, 
insonsistent with ¢merican citizenshio. "5? 


Of course, ag the Pereg majority achnowledced, the 
eonduct which results in expatriation must »e engaged in 
voluntarily. This did not mean, however, that to lose citi-~ 


genshin the verson "must intend or desire to Go so.""" In 


support of its position the Court cited the cases of 


Pol 
es 


and Savergnan v. United States,°“ where- 


in the vlaintiffs, both of whom were women, were held to hove 





loat their eltizenship through marriage to « Sritish subject, 


and marriage to an Italian subjeet and su ation 


te 


ngagauent sonit 
for italian citigenship, respectively. The Court stated: 


"These two cases mean nothing -- indeed, 
they are Geceptive -- if their essential 
significance is not rejection of the 
notion that the vower of Congranak to 
terminate citizenship depends upen the 
Citizen's assent. I+ ia @ 4€istortion of 
those cases to exglain tham ayag on 6 
theory that «a aitisen’s agsent to 
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nexus" 


“denationalisation may be inferred 
from his having engagec in conduct 
that amoumts to an ‘abandonment of 
eitizenship'! or a ‘trenmefer of 
allegiance, '"63 


The recognition of a requirement for a "rational 


between the power to regulate foreign affairs ond 


the conduct sougnt to be regulated would seem tc belie the 


fear, expressed by I'r, Justice Douglas in a separate dis~ 


senting opinion filed in Perez, that acceptance of Congress 


ional power to expatriate for certain activities embarrascing 


to foreign affairs could result in its being infinitely ex- 


tended 


to reach any conduct disfavored by goverment, even 


political dissent. This separate dissenting opinion, with 


vir. Justlee Black concurring, foreshadowed the postticn 


% 


eventually adopted by a majority of the Cucreme Court in 


“ & 


» Chat expatriation ean only result with the inédivi-e 


Gual eitigen's assent -- he must wmeqilvocably oxmoress iis 


intention to shed his Inited States citizenghin,. 


stated: 





in support of his opinion in dissent. Justice Douglas 


Cur Landman: decision om exvatriation 
ts rex Me 5 307 1.5. 329, where 
Chief Fastice TMiches wrote for the Cour. 
“he emphesis of that opinion ie thet 
'ixpatriation is the voluntary renuncisge 
tion or abandonment of nationality and 


eliegiance.' Id., at 334 






“Todey's decision breaks with that 
tredition. It allovs Congress to brand 


Le 
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"Yan atbleuous act aa a ‘vol: untery 
renunciation! of citizenship Wien 

there ifs no requirement and 20 ‘finding 
thet the aitizen transferred | 8 loyal ty 
from this sountry to another. r65 


se 
. 43 ‘ a* 
 < however, the lesue prevented fo 





nationality. There, the vetitioner, “Marie Sligabetk Big, “ad 
been born in the “nited States of Owedish pa arents nueturealized 
4n the “nited States. Ouring her minority she was taren to 
Sweden by her parents who re egumed their Swedish citizenship. 
Uoon reaching the age of majority, she returned to the “nited 
Atates with the intent to remain anid to meintain her “nited 
States citizenshin. The question was whether or net she hed 
lost her United States citizenship, so that she was gubjest 
to deportation, by virtue of the Yaturalizgation Convention 
and Protocol of 1859 between the “nited States and Cwecen 
and her parents’ resumption of their Swedish citigenship. 
The Court neld thet upon her birth in the “nited ~tates the 
netitioner decane & "nited States citizen: 

to. fe/net gitizenship aust be deened to 

continue unless she had been ceprived of 

i¢, through the oneration of a treaty of 

ores sional, enoctaent or by youmtary 
action in conform t with applicable 


Tegal principles. “60 
(emphasis sinpl ied ) 





In holding that her right of election was preserved , 
and that she had effectively exercised it in favor of “nited 
fitates citizenship, the Court stated: 
















Nae Ne eels ee Oe Sse oF gemmen 
— A? eS ol ae ee, 
iat ohare Wildeew iy ee eee a 
"4 Oe poe ut aneedia 
Aas ooh. — 
tahoe imei ety Soaiiaam n os “a 
ee ee eee Oe 
—_=—2 (— > eee oe cea ao ete the 








_ 


(tle a > De oe peter ee cccmee heel toe 7 
Am Geen ™ « »o-terpeenbas 
Che’ be alae Oa <= “=e Od Me fe 


AAS ee themed ben? oe mommy remen ena 


™ep “hin, CRA eae & aryl a "a Aha 
et. me - i a 
> = > lee I tis Se al 
a tix py ° at = 
= > eens « id —_, » dh. 
: and a 
_ = rT. a 








Tre ae ee & pee ee vas wm 4b ee tl 
eee ee i a o> taut 


| iia. Tre 


fad 
{ 


‘To eause a loss of that citizenship 

= the absence of treaty or statute 

| thay pisos there mast be 

— pe ection and such action aan- 

not be attributed to an infant whose 
rewovai to another comtry is peyeond 

his control and who duri RE minority is 
incapable of a binding choice. (emphasic 
supplied ) ak ae uxpatriation 
is the volun! tary remumelation or abandon 
ment of nationelit , ard allegiance, It 
Las ayplieation to the removal from 
this ao. mtry of a native eitisen curins 
minor i ty. In gach « cace thre ; voluntary 
action whieh is of the essence of the 
right of expatriation is laching.’®: 











“vot only does tne Glie case, which was reiled upon by 
Justice Douglas, not deal with the issues before the Court 
in Pereg, but the actual language there employed by “Chief 
Jagstice Uughes intimates some support for the Pero, malority 
position. Nowhere does the case state that Congress cannot 
provide that certain conduct voluntarily engagec in dy é¢ 
eitizen will result in expatriation, and that, even without 
an expression of intent on the part of the individuel, such 
uncoerced conduct may be considered as a "voluntary renuncia- 


tion or abendonnent of nationality and allegiance.” 


Subsequent to the decision in Feres v. 





» Minrn, 
and prior to Afrovim vy. Gigk. supra, the Sayreme Court ruled 
on the econetitutionallty of various provisions of Section je 
(a) of the Immigration end Watiomallty ect of 1950 (formerly 
Section 401 of the Yathonality Sct of 1%+°). On the same day 


the Peres decision was handed down, the Court announced the 
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@ecision in Trop vy: Soulless, ~ which invalidated Section 


| gC ; 
349(a)(8) of the fet,” providing for Loss of citigenship 


0) 


as a vesult cf conviction by courtemartinil for desertion 
froma the armed forces in wer time, unt consequent dismiace: 


or dishonorable @ischarce from the armed services. 


The fros case, like feryez, was Cecidal Sy a lailorta 
Sto + majority. W. Chief Tustice Warren, delivering the 
plurelity cpinien of the Court ane @peuking for Just iloms 
Blaci:, Douglas and dhittaker, who hed joined hiv in (iLesent 
in Perez, declared that Congress had no power to empatriate, 
but that even if it did, the statutory provision was imvalld. 
We found that the object of the statute was to impose on 
additional punishment for desertion in tise of war, snd thet 
Lt resulted in statelessness for the indivicua:i convicted. 
This loss of status in the eyes cf the world community was 
hela to be a eruel and wumusual punishwent congtitatiamily 
pronibited by the Mighth Amendmant. The wajoricy in tie cu 
wag determined by the opimicn of Mr. sautice Drenman, 
adhered to nis belief expreuysed in berge Slvet Congress Goes 
have the power to expatriate, tut witc dacluradi Chet tn thle 
instance there was no rational cornmection between the atatite 
andthe war powers of Congress, Through “wih concurreiecs in une 
invalidation of the statute, Justice Oremaan ewumg Phe bélenco 
in composing the majority. Justices Trenkfurter, saurton, 


iaylan and Clark, who along with Brennen hed componed tre 
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majority in Perez, dissented in Trop. They adhered to the 
view that Congress does possess the power of expatriation, 
and found no viclation of the Dighth ‘fmentment or lac 
rational nexus between the statute and Congressionai war 


powers, 


4 third decision rendered on the same day as Peres 
rr 
/ 


a“, 
‘ 


and Trop was Nishikewa vy. Dulles,’ which concerned Loge 


of citizenship through service in foreign armed forces under 
al 

o~ 7Y A f 

Section YIi(c) of the Nationality Act of 199. There, the 

majority of the Court led by Mr. Chief Justice Warren, did 


10t reach the constitutionality of the statute, ruling ine 


convincing and wunequiveeal evidence” once the issue of duress 


had been injected into the case by the citizenship-ctlaimant. 


ota 
jas 
a 
i | 


The court ruled that the government had not sustaine 
burden in this case, stating: 


‘less voluntariness is put in issue, 

the Government makes its case simrpiy boy 
proving the objective expatriating act. 

But here petitioner showed he was cone 
serinted in a totalitarian country to 
whose conseription law, with tts penal. 
sanetions he was subject. This adequately 
injected the issue of voluntariness and 
required the Government te sustain its 
burden of vroving voluntary conduct by 
clear, convincing and umequivocal evidence. 
The Government has not sustained that bure 
den on this record. The facet that netitioner 
made no protest and did not see aid of 
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merfoan officisis -~ efforts that, 

for all that appears, would have been 

in vain -~- does not satisfy the re- 

quisite standard of proof. .... The 
Government's only affirmative evidences 

was that petitioner went to Japan at a oo ze 
time when he wae subject to conseription?'” 


* eoncurring opinion of Mr. custice Plack, jotne® in 


by Mr. Justice Douglas, expounded their belief once again 


thet Congress had no power to exnatriate. Ww opined 
L 


“Although Congradss can enact; imwe pun 
ishing those who shirk their cuties as 
elitigens or those who jeopardize our 
relations with foreten countries tt 
eannot involomtertiy exnatriate aim 
eitisen."73 


ay 


In composing pert of the majority of thia " toa = 
decision, dustices Yrankfurter ani Sarton declared thet 
normally, an individual should have the burden of roving 


Nis state of mind, since he “is peculiarly equipped to clarify 
an ambiguity in the meaning of outward events." They fait, 

however, that where conduct is performed by comnend of a penal 
law of a country to which he is subject, the government shoule 


be charged with proof that the citizen's conduct was not in 


e 


response to that command, but was the result of his own cirec~ 


tion. 


In dissent in N ova, Justices “Narlan and Clare. 





expressed the belief that the majority had Imposed a "yell- 
nigh impossible task” uwoon the government in requiring it te 


prove thet the expatriating conduct was voluntary by “clear, 
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convincing end wuneqafvoes] evidence”, Oince the svnerative 
facts were peculiarly within the vossession of the eltizen- 
Bhipeclaimant, they Telt that he shoul. be required to show 
involuntariness. The dissenting Justices also felt that the 
issue of constitutionallty was foreclosed by Perez, and dis- 
agreed with the emphasis placed by the majority upon con- 
ecrintion: 


wTo perelt conseripts fon without more to 
establish duress untustifiebly limite, if 
it does not Largely nullify, the mandate 
~ eile). Tyr exempting from the react. 

f the statute ali those serving in foreign 
pe 2s to whom no more las been shown 
then their conse eripeion » the Court is attri- 
miting to Congress % tne Aare e on to permit 
many imerLeans who served 3 tn such arnies 40 
do so with impunitw. There if no sclid 
basis for such a restrictive interpretetio: 
By the time the Nationality det of 1940 wae 
passed, eonserintion and not voluntary en- 
istment hed become the usual method of 
raising armies throughout = world, and it 
ean hardly be doubted that “ongress we 
aware of this fact. In view of this bacue 
ground it is farfetched te assume that 
Congress intended the result reached hy 


the Court, a result plainly inconsistent 
with the Leodemind administration of 
S451(c), Moreover the very terme of the 


gection, which refer to both ‘ente | and 
‘serving in' Porelgn armed forges are at 
odds with such an intention. 7° 


Five yeare after thie decisions in Peres, Trop and 









me, the Sipreme Court agein Gealt vith the axpatriation 

> ab ’ a 6, bas 
statutes in wennedy v. lancer artines. "his cose involved 
eyes 


thon 349(a8>(1%) of the 1992 Ect,’ oreseribing erpatriation 


for departing or remaining outside tha jurisdiction of the 
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Mmitec Stater in wartime or in time of national emergency 

for She purposes of evading so» avoltding silitary training 

and service. Pailure to cwmply wlth aay of the coepulsary 
service laws wes gtatutorally declared to ralge the preeumn 
tion that departure or absence from the “nited Ctates was for 
the purpose of evading or avoiding militery training and 
service, In another 5 to 4 decision, Mr. Justice Goldberg, 
speeking for the Court, hneid that the provision was plainly 
intended to be punitive and, as such, was unconstitutional 
since it failed to provide for the protedural safecuards of 
due process guaranteed by the Fifth and Sixth omendments. 

im @ coneurring opinion, Justices Douglas and Black reiterated 
their view that Congress has no nower to deprive a serson of 


his citizenship. 


4 s % * v7 +. Vina « 4 * ~ 
Missenting in endoze-lertiues, Juatice Otewart, 


with Me. Justice Ghite concurring, orgaet that lose of 


ws 


* 


Qitizensniy was not suniehment is the constitutional senge, 
wat did Pint invalid the provieion of the featute soverning 
the raising of a presumption of fatvent. In a separate dia- 
$ent, Mr. Justice Narlan, joined wy \@. Justice “laws, f 


the statute constitutionsl. 


The next ease before the Supreme Court coneernty 
expatriation provisions of the thendeteea and Lationality #ct 


was that of Schneiter v. Dusk,” decided in 1964. Sobneider 















ns i———“| + <4 © ee © 
TE eM gi ee mn 
es eee a ee A Gee ee ee | 
com a eae (oO eres Vol oo Uo all 
1) are ty Le et) TY meee NS Re 
Ome tert ee) eee Oe Qe meee © al Pere ~* he 
—a ae 1 ee ee Y 
vaatals pee See Gar ele tee cee eee get 
et Neb Raley Ce la ee bee et ey ee 
+ hema cities, ily a My ‘Min she 
- i ONE i ee a mmm re 
2 rev ley Ae 8s eae’ Gee” jet « 
‘+ aorwe@ew * «aap @ ad ore 








il 

at eee © oe tegen 
* Ah Ge we ee — — 
ee Ae as «© — 
Sire) ways? & . ° - - 
20 © — - ; a 


ee -—_- 


~_— eee eS ae Pe 


= — aa 


ee esl let 44 = oo Ge — Pye oo (a5 


ole ee A! a Gee lend —_ a a | 


79 


tnvolved Section 372(a) of the Act, wsoviding for Lomas 


of citizenship by a naturalized peram having a continicus 
rasidence for three years in the territery of the country 
of nis former nationality, or of the tomubry of his place 
of birth, Kr. Justice Douglas, speaking for ® majority of 
five Justices, held that tue statute was constitutionally 
invalid since it created an imrermlesable distinction 
between native born and naturalised citizene, « diserimin~ 
ation whieh wes violative of duc orocess. ie. Justice 
Drennen did not particluate ti the @oimetder fecision on 
the reported ground that hie s0n ned ved Lavolve? in the 


’ re | 


Gase as coungel on the District Tourt Level.’ 


On the wame day es the Deppeidgr cuswe, an oqunlly 
@ivided Crpreme Court affirmet the declelomn of the oecond 
Gireuit Gourt of dppesdis in U.o. ge ral. live x, Dxawoly. 
Tris case invelved a native-born Wited States citiwen who 
wae held to have Lost nie ottisenship ty virtue of hie service 
im the Cuban arwed forces after the fucceasf'ul conmeluéion of 
the Castro revolution. a9 @ result of its inablilty to obtein 
a majority view because of the ebstention of Vr. Justice 
Uremman, the evenly divided Court upWeje the validity of Bem. 


tion 349(a)(3) of the act ~ mroviding for leas of “hited Jtates 


eitiz 





wshin for anauthorized nervioe in the armed forees of « 





foreign state. Th the opinion baiow, “irauit Judge @termin 


etvated: 
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marks appeals ... claiming see that 
82451 (a)(3) as here aoniied is uncon 
stitutional 2 gat it imposes a cruel 
and inhamen /sic/p uiieient in vio- 
lation of the 22g! nth mendment. ALthough 
we find great foree in the conestitutionel 
arguments presentec by reieator's counsel, 
we are constrained oy the Superior aut adie 
ity of Perez Ve orownell , 2208 "11.5. lete, FS 
S.Ct. S60, 2.34. 2d 69 "s) sSig/, 
to affirn the determination of eilenace 
on the opinion of FRACS | Casain, the dow 


4 o a> ane 
trict judge below, 203 F.Gupp. 359 (1962), 13 


The abstention of Mr. Justice Grennsn in the Merks cease 
is particularly significant. while Marks argued that his 
expatriation would result in cruel and unusual mmishment 
(presumably because it would make him « stateless person) 
in violation of the Hignth /mendment, a position which vas 
sustained in the plurality opinion in Trop ¥. Dulles, Supra. 
it snould be recalled that Mr. Justice Brennan swung the 
dDaianece in that case by coneurring on the ground that the 
Statute in question lacked a rational nexus with Congress’ war 
powers. ‘onetheless, in Drop, he upheld the power of Con¢cress 
tO expatriate. in Lennedy v. lendosa-Uartines, sure, 


My, Justice Srennan indicated in his coneurring opinion that 





he hac "some felt doubts of the correctness of Foreg, which = 


ae 


joined." ne Luprther indicated hie belief that the Teurrt hed 


never acknowledged Cengression power to expatriate "axre nt 
wnere its exercise was intvrinsicaliy and peculisriy opnronrinte 
to the sciution ef serious problems inevitehly tupliceting 


tee 
mationality."°’ whether Justice Brennan would have joined « 
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majority in Margs upholding Congressionmi power to expatriate 
unwilling citizens on the basis of nis prior statements is 
entirely syeculative. in any event, he hec apparentiry 
adopted the contrary view by the time of the decision tin 


ia XY. Rusk, Supra: there he joined in a five man wajor- 





bf 


ity comprised of Chief Justice Warren and Juetices Slacy. 


Sl 


Douglas and Fortas, in addition to himself. ie did not file 


a senvarate opinion in the cése. 


With the Afpovim cese, the adherents of what has been 
called "the absolute view"®© have preveiied in the agsauit 
upon the power of Congress to exvatriate an unwilling citizen. 


. i] 
erat et 


fom > 


This view, consistently championed by Mr. Justices Mac 
Jougias, holds "that expatriation can result only from the 
conscious, deliberate action of the citizen in renouncing his 
eitisenshin.®°” Without doubt, this most recent enunciation 
of the law of expatriation by the Supreme Court stends for the 
proposition that a citizen may only be divested of his citizen 


ship by an unequivocal, intentional act of renunecietion on his 


} 


Pe] 


Fan! 
Sand 


part; Congress is without power to order the loss. The Titize: 
intent is the key: without an expression of that intent to tlie 
contrary, citizenship becomes an indelible heritage.” 


"It has come full cirete from the coumon-law 
doctrine that allegiance is immutable imless 
the sovereign ence it, to a conclusion that 
eitizenshio is impregnable ageinst eny action 
by the state, umlesa the citizen wishes to 
sever the tie. #89 
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\ithough specifically applicable only to the statue 
tory provision prescribing expatriation for voting In a 
foreign political election, with its sweeping language 
Affoviw would, oy implication, atrike down all otuer stue 
tutory previsions calling for unwilling expatriation for 
specific acts. Veolisive as this language may appear, howe 
ever, its supporters may have only momentarily gains the 
Gay. The long and hard-fought debates over the Congrease 
fonal power illustrate that the “absolute view" does not 
have universal acceptance in Judicial ovinion. ‘tiny change 
in the composition of the Jupreme Court could foretell «a 
Gifferent result. Significant for what future decisions may 


hold is the fact that of the five man majority in / 





only three remain on the hich bench. 
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4. Urosion of the Constitutional desla of Jection 


349(a)(3) of the Temigration and ‘iathonality 
het of 1992 


in sfroyirn, the decision of the Guprame Court was 


gonfined to the resoluticn of the actual case and controverpy 
=i 


¢ 


nefore it. Beyond that they could not go. ° Although the 
majority opinion of Mr. Justice Mlack did not specificaiiy 
state that Section 401(¢) of the 1949 Jct * was uneconstitue 
tional, the opinion did state, "Perez v. Srownell is over- 
ruleé."?* Perez had ruled that Section 41(e) was concti- 
tutional. while constitutional issues are normally resolvad 
in epecific language, the specific overruling of Bereg Joos 
effectively declare the statutory oroviston to be uncon} 
Stitutional. As the law now stands, that issue aay is 


deemed resolved. 


Travelling beyond the actual scope of Ufroeyim, bowever, 
e more difficult question is presented. “hot question is, 
‘What is the effect of Afrovim om other subvaragraniie of 
Section 34¢(a) which heve not yet been rule@ unconstloutiome 
by the Supreme Court?" These statutory provisions putatsvely 
still stand as lew. Nevertheless, the sweeping Language al 
Afrovin vy. Lusk, supra, clearly reveais the Suprame Court's 
negation of the power of Congregs to preseribe prouice Por 


expatriation; inagmuch as the Constltutian bes not sowcifieatir 
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oonferrei auch & power upon Congres®, this position Solde that 
it 18 a power reserved to tha people under the Tent: ssn. 
went. By implication, then, all other provisions of tke Logs 
of nationality statute are strvek dows on the basis of =» rian 
mental lack of power in Congress, saving only these mroviulons 
coneerning expatriating acts whieh clearly reveal an intentio 


to divest oneself of citizenshin. 


Gueh a defect certainly extends to Geetion 34° (4)(2) of 
the 1952 Act, preseribing the loss of citizenshin for unauthor- 
iged entrance and service in the armed forces of 2 foreign 
coutry. Tonsicered in Light of the Supreme Court's enmela- 
tion of the law in sfroyig, such a provision would patently 
appear to be constitutionally unenforceable. It ia this 
interpretation which hes so altenatedc the -rab netions frow 
the United States in view of the service of some nited Utites 
citizens in the armed forces of Israel. Wet, ac will be dig- 
cussead below, an act of Congress may not be held to be unton- 
stitutional by implication. To strike down the exnressec will 
of Congress by the extension of what marports to be a generel 
principle (albeit it may indeed be a logical extension), fails 
to accord the legislative power adequate deference as a ccore 
dinate branch of sovernment under the Constitution. 

B. Attorney General's Cpinion on the Tffect cof UErovis 
ye Rug 

On. 16 January 1969, “r. Hameey Clark, then ittorney 


Seneral of the “mited States, isaued cn .ttornuay Camera: 's 
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Opinion concerning the effect of sAfroyim on the validity of 
expatriation provisions, other than those relating to voting, 
in the Immigration and wationality met of 19 e,°¢ She opinion 
fails to indicate a complete appreciation of the Tourt's 
decision in kfroyim -- thet Congress lacks the power to expa- 
triate an unwilifimg cltizen, ani that citizenship may only be 
10st through an intentional relinguishment of it. It dwelis, 
instead, om what acts mey be heid to constituta a “voluntary 
relinguishment" of citizenthin: such “voluntary relLingulene 
went” was defined as not limited to written remanciation, but 
eould inolude aets in derogation of allegiance waeich are 
declared expatriative. As indicated above, the term ‘volune 
tary" has been susceptible of a twofold interoretation 
(“intentional” versus “umeocerced”), and its use does not 
contribute to clarity in this instance. «hile the ‘ttorney 
General acknowledged that, "the ultimate determination of 

the effect of ifroyim is a matter for the courts ,""> the 
opinion nevertheless purports to rule on the decision's effect 
for administrative purposes under the authority of section 
193(a) of the 1952 aot. o* That seetion of the Imriwration and 
Nationality Act prevides thet the /ttorney Ceneral'’s ruling on 
all matters of law wander the ict shall be controlling: tt does 
not, however, grant the Sttorse;y General nower to pass on tho 
constitutionality of statutery provisions on the basis of 
analogy from prior oases. The opinion stated’ 


“Indeed, Afroyin dees not reach the 
Giestion of whether it may he nogaibie 
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“under some circuwstancés for allegiance 
to be traneferred or abamioned without 
constituting a Vou un Gary rei inantohment 

£ the atetus of citleensiip. rat waee- 
tion must await cartier court decisions. 
"nder any reg@ing of . EAE,  Sowever 

it te alear that an act whet Loses nv 
rensonably menifest an indivi dualts trans 
fer or abenccnment of _ Stlegsonce to the 
Jaited States egnnct be made « basis for 
expatriation. 3% 






Wnlistment in the armed forces of an "“ailied country’ 
was characterized as "not necessarily’ evidence of an intent 
to abention hited States citizenshin. Thus, it reagging open 
for atiministrative authorities to make a case by stace deter~ 
mination as to whether an individual has "voluntarily relin» 
quished” his citizenship, bearing in mind that voluntary 
relingquishment 4s not limited to written renunciation bit 
may be manifested by actions deesed expatriative under the 
Aet if they are in Cerogation of allesiance to the nite 
States. It may be suggested that wnile this direetive stone 
short of rendering an act of Congress tetally wiagatory vnroudgh 
mere tuplication (e.g., Jeetion 347 (a){3)), bt fails to 


appreciate the full import of whieh was a demial of 





the Congressional power to legislate denatioalization. 


Gr 3epertaent of State Pesition on the Srfect of 


ax. Susk 





i, position on the effect of Mfrovim ain to tiat of 
the ittorney General waa armmounced by the 7.6. Jenartment of 
State in a statement which wae circulated as an offielel docu 


ment in the “nited Nations by the rermanent Nevrersentative of 
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con 
more precise avpreciation of /frovim: 


“Cay Laws concerning the cireumstances 
under which imericans may lote their 
jited States citigenship are interpreted 
wy the courts ag cases come before then. 
Mach individual ecase must he consicerad 
and decide’ on its merits. This ts 
especially true because recent decisions 
of the “nited States courts have held 
thet “United States ecitizgenshin isa not 
automatically Lost by performance cof 
certain acts, such as serving in « for= 
eign army. Loss denends largely on the 
intent of the individual."°7 


Aemming Section 340(a)(3) by implieation, dees reveal 


cites s ~ RF be] 4 = Ms + q ay ” 
~3@ statement was circulated in regpense tu silence 
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tions made by the wermanent epresentative oF tae * 
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Arab Republic to the Ghited Natlong: 


"Tl have Learned with great concern aac 
astonishment of the official decloratioang 
made by the “hnited States “nhegsy in Tei 
Aviv revealing that “nited States citlaeny 
could maintain their American nuctional ity 
even if they become citizens of Taree. anu 
enlist in its armed forces. This means 
thet maerican citizens can leave double 
@lilegiance to Israel and the nitec otates 
and thet they cen teke part in wilitery 
ageressive acts which Israel] comeits 
against the Arab countries. 

The ‘nited States, which har continued 
giving its nolitical, econwrelc anc military 
aid to lerael following its azgression 
against the drab countries on 5 June 194°, 
commences today 2 new pings in ite agssia~- 
tance to Israel through the joining of 
smeriean citisens in Israeli armel foreec, 
Consequentiy, the ited Ciates is con~ 
Sributing to the egrressive war which is 
being leunched wy Terad] against the ira 
countries, a wethed witich does not differ 
mink from the sethod iw vateh tha “Nited 
“cates began ttc war in | tT 
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‘new deveioument reprepents 2 phase wir: 
is fraught with greet Canger am? which 
undermines the entdemvoure aiming at the 
realization of a peaceful settlement within 
the “nited Nations. 

The Inited ctater, wich viedged ite 
supgert of Geeurity Coahedl reeolutinn Be 
(1067) of 22 Bowenber 1907, te engaging at 
present in underaining that resclution mu’ 
endangering peace through providing Isres 
with armas and planes and eneciraging eet 
team citizens to take arms undep the lerea li 
flag agoinst the Arab ceople.’ >> 


Countering this charge, the nite “tates “ermanent 
Representative stated in his cireulnated release: 


"T want to make it perfectly clear that 
the syeculation thet the United States 
coyernmment is somehow encouraging “mer- 
ieans to serve in any foreign armed force) 
46 absolutely without foundetion. ... 
americans residing abroad in Purone, vist 
Middle Gast and elsewhere mey be subject 
to induction for military service dependiny, 
oa the laws of tho particular eoantrr in 
wiieh they ame Livimg. If they hHapmen te 
have duel citigenshiv, other obiigoetions 
may be involved. #¢ ourselves druft 
resident aliens. & slilen whe serves in 
our armed formes does not automatically 
become a citigen: the act of beroming « 
eitigen if & tleagiy sevarhte aot, mmc cur 
view on the gituatian of Werleass «toes 
yeflects this seme tdee. The pere fect of 
militery service ir os feretge army, be Lt 
4tiek, Sremeh, Jowlanian, terseli, delg 
Mexican or anywinire @lee where Crimnciy 2 
letions obtain does not necagsearily mean oss 
of Imerican citizenship. 

J enol sise that ivre@l is mo epecial 
ease: the laws ani interpretations on 
eitizenship matters have general apyilese 
bility and no country t5 accorded any 
gpecial stetus in “hee rasoesct. 





Because of the automatic extension «f 
Ieraeli nationality to Jews entering Is- 
reel with an immigrant vise (Umlere the 
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‘immigrant positively renounees the grant. 
of Taveel! citizgenshiy nt time of entry, 

RB ciaen of dwhl Meerican amd Turaell fae 
tionale has grown up. In the pees, mort 
such persone, though liable to militery 
service, were more or lege putomaticai ly 
deferres ty the Imracli Severmmont. In 
tims last few years, Nowaver, Incremeing 
rambers have received sallenn metices and 
have been obiigad to serve, deepite letters 
of agnieteance From the Uehessy end protests 
from the individuals concernsc. “cs heve no 
‘information cn numbers. 4 


This rejection of the allegations and ethlanetion wes 
followed br & Department of State Pregs “eleagd on 11 Yovember 
L969 : 


"questions have Sem@n raised in the peat 
few vweere recording the nited Sheber 
vovernmment’s poliey with respect to cervice 
by Deivete \aerican citizens in forsign 
armed fortes. 

a2 ve 


The Peason that, af & matter of palley, 
the Department of Dtate opnomen wervice in 
foreign militery forces is thet wueh ear 
vie@ can raise geriwmm orebleme for our 
Government in the cormluet of ite foreipn 
réletiong. ‘Serudre in foreten military 
forces risks invoivemsat by “Srited ‘Steber 
eltigens in hoetilities with countries 
with which we are st reace. 

we recognizes thet @uackh state hase the 
authority to determine wit shell +e entit? ad 
to its sitizgenshir ma woll aw the power te 
determine wito, within ite tarritortier, shez 
be subjeat to compalsory military service. 
Lowever, the Departaent of Gtate hopes that 
imiividuel \mericeng willl do ei1 that is 
legaliy goassible to avoid forelen rtlitary 
service with its attendant riewe for the 
over=jail1 national interest es well es their 
personal welfare. 

Tre Departwent of itate le actively cone 
Sidering whether there are Saditional stend 
that might be tekken to snppert core fully 
cae polioy objectiver of our Covermeent on 
this aptber. "190 
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7hese expressions of United States policy with reserd 


* 


to service in foreign armed forces by nited Utates citizen, 
reveal a certein sense of frustration on the vart of Wwericen 
officials in dealing with a most sensitive problem in foreign 
Telations. While seetion 34¢(a)(3) of the éet remains o« 
statutory law, its foundation has peen gravely invaired %y 
Sixovia, and enforcement of it admittedly hes the anvearance 

of futility. This attitude is evidenced in the Jtate Derart- 
ment releases which apnear to concede that the statutory nro- 
mibition of foreign military service is unconstitutions] ong, 
therefore, unenforceahie. In this renmpect the “Late Sevsarte 
ment goes beyond the pogition agserted oy the  ttorney Gei)eral 
in his “pinion, which required a case by case determination 

of yoluntary relinguislment of citizenshin on the basis of 
acts in derogation of allegiance to the Inited states. Ts 

this extent, the positions cf two spokesmen cf the executive 
branch of government are inconsistent. ‘hile the ctate Joverte 
ment approach coes not contribute to the allaying of crab 
apprehensions concerning United States intentions vis 3 vis 
israel, it does, nevertheless, represent what is perhans ¢ 


more accurate reading of what Afroyinm setually held. 
D Arab Miscenesotions om the Wasis of Lfroyvie v. Qush 


Coupled with the apparent imwillinenoscs of the Mmited 
tates Govermment to enforce Castion 324%(23(3) of the Declerne 


tion and Nationality act, there is a vrafomd aleowmdorectendiur 
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om the pert cf trad govermenta of the reasoan behind the 
decision in Jfrovim vy. Rusig. Comtrary to oreb ullegations 


that the case reversed pricr “hited Statme law in oréer ta 


oy 
$3 


permit American citizens te fight on the ot) 


@¢ pf Israel, 
AREGLIB was comcernet solely With fundamental constitutional 
iseues anc was cecidea in an arena which weuld hold foreign 
poiley constderetions to be extraneous tu the ceterminstion 
of such issues. Tar from betng intended os en encouragerent 
for ‘hited States citizens te join Teraall arsed forces,the 
ense represents, iastead, the current prevalence of ane viewe 
point in a long debate in the Supreme Court over tue extant 
of Federal legislative power. With vegard to the lomigration 
and Wationaiity 20%, thie debate becan with the Uiasent of 


V a awd 


dastices Black amd Pouglet in Peres vs Irowe... manors The 
peregrinations of this dette tave Leen cutline! akeve) it 
ig poselbi¢ 16 cheerve brow the “abtolute view" solo afere 


ents among the Justices of the Gubrome Seurt itil it wee 


Ld 


able, finally, to command « were wajority in .frorin. 


hesentialig at tawue in the bfypeyin cewe fe the reach 
of the Federal legi¢lative power, ‘hder the ited otatas 
Constitution the powers of the [adersl Government are spectif- 
leally delerated; “hose powers not delegated, nor srohibited 
te the states vy tre Constitution, are reperved to the otates 
or to the people under the Tenth amendeent. It ie trae tiuat 


the Constitution does not speeifiesily ermt to the Teceral 
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Government the power to determine the greuncs on which oa 
eitisen may be expatriated: yet it is equally true that 
certain powers are inherent in the Federal Government as the 
voice cf a sovereign nation in the worlc community of sovere 
elgn nations. Cne of these inherent powers is, indeed, the 


power to reguiate foreign relations. Jhile the history of 


Constitutional developuent in the “nited tates has bean cone 


of expansion of power in the PeGeral area, each step in tic 
expansion has been accompanied by deliberation ani debate -- 
some of it controversial. to it is in the case of Federe] 


legislation of expatriation. 


in determining an issue of constitutional lew the 
Justices of the Supreme Court are called upon to interpret 
the Language and purposes of that fundamental law in wrrivinc 
at wnat they conceive to be its dictates. if, in the opinion 


of a majority of Justices, an act of Tonsress contravenad the 


principles of the Constitution, that act must be invalicated. 


“The right to declare a law unconsti- 
tutionsl arises because an Act of Tone 
gress relied upon by one or the other 
of such “adverse litigants, parties in 
determinining their rights is in cone 
flict with the fundamental law. The 
exercise of this, the most important 
and delicate duty of this court. isc 
mot given to it as a bot¢y with revi- 
sory power over the action of Sorress, 
but because the rights of the litisgents 
in justielable controvereies reviire 
the court to choose between the fundse 
mental lew anc a law purporting to be 
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renacted within constitutional euthor~} 
ity, bit in fact bayond the power dele- 
gated to the legislative branch of the 
sovernment,. “LOL 


in @eclaring an act of Congregs unconstituttions., 


o 
ce 


i 2 ~ 
Y tna ae 


4t is not controlling «soon the Supreme Court tha 
in question was prompted by reasons of great merit or not. 

The foreign polley implications are extraneous to the igsie 
when confronted with a constitutional prohibition of Federal 


power. shen Federal power is found to be lacking im o cere 


e~ 


tain area, the Necessary and Proper Clause perforce has no 
field within which it can operate in that area. It is this 
aspect of the decision In Afrovim v. Bugk whiecn has been wise 


construed by the frab nations. 


Certainly the opinions of individusl Justices may 
differ merkediy as to the mandates of the Constitution as 
applied to the reach of Nederal legislative nower. “The 
contest over the “Tederal power to legislate cxoatriation 80 
filustrates. In en area of law as oven to internretation as 


expatriation has proven to be, the comment of “ir. Justice “Warien, 


the present majority's own distaste for the expatriation pover,' 
strikes a note of particular validity. The civergences which 
goeeur, however, represent differing concepts of our fundamental 
law and the soeial compact unen which it is founded: they do 


not reflect a choice of differing foreign policy gosis. 
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A. Customary International Law 


Withdrawal of nationality by the unilateral act of 
a State, and resultant statelessness, is a well known otture 
rence in public international law. The right to denrive a 
person of its nationality is a right whieh inheres in a 
State by virtue of its sovereisnty and exists virtually 
untrammelied. Uxpatriation in the sense of loss of citt- 
zenshinp existed in Roman lew in connection with the renal 
measures of banishment and desortation; in the nineteenti. 
eentury deprivation of netlonslity was most commonly asso-=- 
ciated with penal measures as a consequence of conviction 
| 

for certain crimes.?%3 at nresent, on a comparative basis 
it is possible to discern various grounds for Genations t- 
sation and modes of effectuating it whieh are common to many 
systems of municipal law; there is, however, no uniforr 
practice in this regard. 

"A mumber of grounds for denationallza~ 

tion have been created which are comin 

to many systems,ailthough one cannot 

speak of uniform legislation. Moreover, 

legislation varies from country to country 

as to whether loss of nationality resuits 

automatically, by operation of law, Prom 

a certain act or conduct (which may also 

eonsist of an omission, e@e.g., Tatliure to 


rerister with a diplomatic or consular 
representative), or whether e decisicn 


fe) 
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a judicial or administrative authority is 
required. Within different "tates the lew 
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"“warles to tne extent of providing for 

automatic less of nationality on certain 

grounds (for instances, entry into foreign 

military service) and for devrivation by 

an individual act of State only on other 

grounds (such es disloyal conduct). iss 

The existence of this vower of unilateral vithdrave? 

of nationality by a State natursily gives rise to the epectre 
of statelessness, which has particularly ¢cistesteful ond cer- 
fous consequences tn cases of mass denationgiiszation. GS yeth 
@ mass denationaligation oceurred following the “ucelarn 
Bolshevik Revolution when soviet legislation provided far the 
loss of nationslity by nationals residing abroad who had op 
posed, or who were considered as opposed, to the new regine. 
Similar mass denationaligation occurred as tie regult of the 
Pacial policies of Nazi Germany when German Jews residing 
abroad were deprived of their nationality by virtue of a 1072 
ordinance. The decisions of municival courts as to whether 
such foreign denationalizations will he given effect within 
their jurisdictions have been varied: in some instances a 
determinative criterion has been whether the forum state nee 


* % As 
recognized the expatriating state.+“? 


in (peat Britein and the ‘nited ‘tates, stateleseness 


as @ result of denstionalizsatqlon apnearr to be reeagnizec. 


im the ease of Stoeck ¥. Public Zrugtee, “ie Critieh Chemeery 


Division hele that a former Pruseian national, who hed ob- 


tained discharge of his rrussian nationality, had resided tn 
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England without obtaining neturalization, and who, efter 
deportation in 1915, raturned to Germany to reside, was 

not a German neationsl whose property situated im Great 
Britain wae subject to charge under the ‘rder and Treaty of 
Peace following World Wer I. The Compt, ner lord Augsell, 
stated: 


"2 -Opon consicerat clon of tne argumentc 
addressed to me and the statutory onact- 
ments before veferned to, t hoid taat the 
eondition of & etateless person is net a 
eondition unrecognized by the municipal 
lew of this country. ... Whether a person 
ig a national of a country must be deter~ 
mined by the muniecinal law of that DOUNTrY. 
Spon this I think all text writers are 
agreed, It would be strange were it otner- 
wise. ow could the rumicinal isw of 
England determine that a verson ig a ne- 
tional of Germany’ It might determine | that 
for the purposes of English municinel law 
a person Shall be deemed to he & nationel 
of Germany, or shall be treated as if he 
were a national of Germany: but thet would 
not constitute him e national of Germany 
if he were not euch according te the muni- 

cipal jaw of Germany. In truth there is 

we and cannot be euch an inféivicunl as 2 
et, name genording to Gagligh iay: 

a oe 


allah, the relater, a 





Th a> SE Ral. 
former Austrian national living im the United States, was held 
not to have acquired German netionelity wy virtue of Gernany's 
absorption of Austria inasmuch @¢ he wes 4@ nonerecldpnt of 


hustria at the time and had never agreed to eccept Cermen na~ 


- 
2 
te 


tionality. as a stateless person, Schwarz capf not an Bmeny 


=, 


alien subject to internment under a “nited states statute. “ie 
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eourt stated that even if Sciewarzkonf hed obtained Cermaen 
citizenship by virtue of the annexation, ne would heave lost 
4t by virtue of the 1941 law denationsliging Jews Living 
abroad. The court ovined Curther: 


“There is ne peblie policy eY tiis 
country to preciinde en (merican 
court frem recognising the nower 
of Germany to Clatlalz ochwargcool 
ag a Sermon citisan., ‘1° 


Daal d 






This statement wy the Oermmic Cirentt 9. Coorte of 
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Appeals is im line with the dicts of = Veeding Onericen 


ease in the field of mationelity and 2itigentiin «= Joe. 
108 


¥. Nong Lim Ark: 


for oan it bé@ doubte@ that it is the 
Jaherent right of every indepenient 
nation to determine for itself, and 
saeeording to its ow Censtiticlon and 
laws, What classes of persona sligil 
be entitled to its citigenshiy."-.¥ 
, 
Primerily motivated by a Qesire to evold the Incidence 


of statelessness, various writers have ettemnted to establish 
the existence of rules of international Law restricting the 
fight of States to withdraw nationality unilaterally. Th 


evidence of Otate practices amt Jralicial 


de ys Rie 
} deeiscion® ag to tae 
Lil 


existence of gueh ruler in to the contrary, however. 


“Tt ta submitted that the views of thous 
who have trial to establish as « mancatory 
Pale of exiating daw Wiat muat sertainis 
be regaraie! ag & Bound end degireble mile 
Por the future, find ao justification in 
the present state of internationa? lay. 
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Neither the view that denationel igat tion. 
4g inconsistent with international iaw 
noceuse it creates statelessness nor the 
view that it encroaches upon the rights of 
the individual finds support in the rules 
of international lew. statelessness is 
not inadmissible under international Lawe~ 
although it may be consigerea undesirabie. 
The long-estabiished doctrine that indi-~ 
viduals have no rights under the existing 
law of nations is subject to ehallenge 
today, but it cen hardly be maintained 
that there are any rights attributed to 
individuals by present international law 
whieh are infringed by denationaligation 
as such. Tne objections raised against 
1083 of nationality by unilateral act of 
the State only, or even only against de- 
nationalisation on specific grounds, are 
¢nconsigetent also because, for the purpose 
of judging the admissibility of denationel- 
tsation under international law, the te- 
thods and grounds of loss of nationality 11° 
according to municipal law are 4mmaterial.’~* 


3, International Action Ressecting Statelessness 


Over the years numerous attempts have been made to 
ereate international law governing Loss of nationality through 
the conclusion of bliateral treaties and multilateral conven- 
tions on the subject. Cf great importance in this regard is 
the work of the Hague Conference for the Todification of 
International Law of 193°C. Although the Committee on Nation- 
ality was unable to formulate any generally vecornized rine 
eiples upon whica nationality might be obtained or Lest, "> 


the Convention Concerning Certain juestions Relating to the 


af 
4 


\f be, LP ™ = Li. 
Conflict of Nationality Laws, “ and three frotocois innenal 


which were adopted at the Conference, generally reflect an 
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effort to eliminate or reduce the oceurrence of statelesse- 
ness. articles 1 ang 2 of the Convention, nevertheless, 


meencede the traditionei right of a State to determine its 


116 


wn nationals. enile upholding this traditional right, 


the Conference was nonetheless aware of the difficulties 
which wnileteral State action with regard to nationality 
questions sould create, and, in the Final set of the Tagua 
Conference, Seetions I-VIIT (13 Marehe-l2 4pril 1930), the 
following recommendation was made: 


"The Conference is unenmimously of 

the opinion that it i8 very desirable 
Thet States should, in the exereise 
of their power of regulating questions 
of nationality, maxe every effort to 
reduce go far as possible oases of 
statelessness, 

nd that the League of Mations 

should continue the work whieh 

it has already undertaken for the 
ourpose of arriving at an interna 
tional settlement of this important 
matter, "117 


No action was taken pursuant to this recommendation 


by the League of Nations. Uowever, cantemporaneous with the 


1947 the United Nations Commission on Muman lights adopted ¢ 


a@h it urged that vhe 


Sn ot 


Resolution on Stateless Persons in wv 
“nited Nations make recommendations to Member States concern- 
img the conclusion of conventions on naticnality, and thet the 


‘ited Wations lttself sive cengideration to the legel status 
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of stateless persons, particularly thelr “egal and soclel 


, | LL 
protection and their documentation. * 


VollLowing Vhis 
resolution of the Uuman Zights Comumis@lon, the “‘nited Ne- 
tions Eeonowic smi Social Council reqiested the ecretary- 
General to mertane « study of statelessn#as, anc, “pon 
receipt of that report,*+17 agpointed en [2 Hoe Committee to 
yrepare @ draft resolution on the subject. Accordingly, on 
11 August 1950, the Eeonomie and Social Commell adopted 
resolution 319 BIITI(NI), entitled Nesolution on Provisions 
Relating to the Problem of Statelessnese, which, among other 
recommendations, invited iotfates: 

“,..to examine sympathetically apvoli- 

eations for naturalization submitted by 

stateless persons habitually resident in 

their territory and, if necessary, to 

~ 3% & 4% FS hes ey or 
re-examine their nationality Laws with a 
view to reducing ae far as sossihbie tha 


munber of cesgas of stetelessness created 
by the oneration of such lawsi...” 


#4 


Resolution 319 AITTI(XT) further requested the Interno- 
tional Law Commission to undertake the Grevaration of a “drat: 
4nternattional convention or tenventions for tho elimination 


of statelesoness:" this request was conveyed 6 the Commiceton 


we 


e 


aS orton 


during its third ses¢ion in 1952. The International jaw “one 


mission had previously selected the topic of "nationality, 


or 


including statelessness” ag a subject for eadification at ite 
first session in 194°, but no special sriority had been given 


the project. ft its fourth session, in 1952, the Commission 
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discussed a worliing pauper on statelessness whieh nad Leen 
prepared by the Special Sapperteur on the topic, Manley ©. 
Hudson. Following this discussion the Toimiission requested 


ry 


the newly appointed Special Reoporteur, Toverto cordoeva, to 
prepare draft conventions on the reduction ang on the elime 
‘nation of future statelessness for consideration at ics 

fifth seagion. Two draft conventions, one on the elimine- 
tion of future statelessness, and another on the recuection 

of future statelessness, were adopted by the Commission at 

the fifth session in 1953, and were transmitted to Governments 


for pees 


Mfteen Governments suimitted their comments: on the 
whole, most of these States favored thoetion of the principles 
expressed in the "reduction nonvention rather than he 
"elimination convention’, inasmuch ag the former appeared 
most consistent with their domestic setlonallty Legigiation. 
In particular, there was cbjeetion ta the limitation or deniar 

€ 9 State's right tc deprive an individual of its rationality 
through unilateral action if the in@ividusl world thereby; be 
rengered statelegs. 4s stated in the resiy fram the -ermenens 
Delegation of Australia to the “nites Nettone: “It would 
appear to be cut of the quettion that a person gnould be able 
to escape deprivation solely because he had no other nation- 
ality in addition to 4Sustraltan citizenship." 


dian Government states, in a Vote from the Jecretary of State 
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for External Affairs dated 1 June 1954: "It is not thought 
thet statelLessness should be avolded at all costs and the 
Canadian Govermment woul be reluctant to abancon ite right 


to deprive disloyal, naturalized citizens of their Tanadian 


itd oe 


nationslity by way of penalty. The oninion of the 


Ggyptian Sovyernment was set forth in a Note from its Yrerauae~ 
nent Delegation to the “nited Nations: 


"he tgyetian Government does not 

approve of any limitation ta he Lite 

yosed whom ite right of deprivation 

of nationality as a punishment becauce 

te sonsigers the State the most competent 
authority to decide on acte which thres Teri 
2¢ts internal security or its economic and 
social structure. "225 


The Wetherlands Government took exeeption to what thoy 


interpreted as an "unintended restriation" on the article cure 


é 


# 
dy 


tailing or denying a Otate's rignt to devrive a percoh © 
nationality, but they did net coneur that the right to deprive 
of nationality, even with resulting etatelersness, sheild pe 
disallowed in all cases: 


“Ag pegards this article /irticle 7 
eventually article 9 in final draft’, 
the Netherlands Government, likewise 
prefer the_second draft /the reduction 
convention’ se the stringent provision 
that Etates are not allowed to derrive 
their nationals of their nationsiity 

by way of pens&ty, if such deprivation 
renders them stateless, is qualified by 
oroviding that an exception cel be mace 
tn cage such nottonels voluntarily enter 
or eontinue in the service of 2 Coreign 
country in disregarcé of an empress otue 
hibition of their State. Turther the 
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'Netherlamris Covernment hold. the view 
that the expression -- "by way of pen~ 
ality" implies an iwintenced restriction 
of the article: therefore the Tovernnent 
would suggest to delete thase words. 

This also applies to the second draft, 

as in many coumbtries -- and certainly 

in the Netheriands -- deprivation of 
nationality on the grown of entering 

or continuing in the service of a foreign 
State Le not congidered e nunitive mea- 
gure but Tather the logitai result of Sho 
fact that the person concerned as /sig/ 
evinred a degree of loyalty to # foreign 
State which is incompatible with his 
original nationality. "let 


In a Note from the “United States Mission to the nited 
Nations, dated 20 April 1974, the United States Tovernnent 
expressed its doubts as to the desirability of dealing with 
the subject of statelessness >y international convention. 
hig attitude was expressed as follows: 


"Whig Government realizes the hardsnics 
resulting to many people from statelet cq 
ness and the importance for Governments 
to amend their laws to eliminete or Po 
duce ap far as vosstble the amomt of 
statelessness which results from the 
operation of suth Laws. owever, there 
4s a question whether such elimination 
or reduction ean best be aeccoupi lshec 
‘through the medium of an international 
convention, concluded within the frame- 
work of the United Wations or through 
appropriate legislative action oF indi- 
yidual Governments taker pursuant to a 
recommendation of some organ of the 
ited Nations, 9225 


With respect to the draft Article 7, “hich would neyave 


a Ctate's right to deprive of nationality “oy way of penalty’ , 
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the Tnited (tates Note continue: 





'This article, as it apneara in either 
eonvention, ig inconsistent with nited 
States laws, witieh in several Instances 
provide for deprivetion of nationality 
“by way of penalty", regardlese of whe- 
ther such deprivation renders the intivi+ 
dual stateless. Ag extaples, thera may 
pe cited treason, desertion and draft 
evasion. With regard to the second 
paragraph of article 7 in the dratt 
Convention on the Reduction of “ature 
Statelesaness, there is nothing in 

‘hited States law which reqaitre@ « jue 
dicial pronomeement before noetionailLty 
19 lost, although nrocedures heve heen 
establishec whereby persons who hive Leon 
held administratively to have Lost mation- 
ality mey have the adminictrative d@ter~ 
nination reviewed tm thea corte. (27 


By citing only “treason, fQozartian and draft evielan” 
gs exannies of grounds giving Prise to dewrivetion of mation= 
ality by way of pemaity, the Inited States leaves une senittied 
the status of the seven other grounds for Loss of nationality 


under Section 349(a) of the Immigration and ationality ic 


o 


o of 
of 1992.127 It may indeed be said that these seven grows, 


2 ry 


among them unauthorized service in a foreign arwed faree** 
and voting in a foreign solitieal glestion,-"" do not cone 
stitute deprivation of nationality as a penalty, but, rather, 
simply aseribe certain conseduences Logically following upper 
certain acts, committed without coercion by 2 citizen, which 
indieate less than a complete allegiants to the Nnited Stator. 
(4 @istinguishing factor between the three eteted proms an’ 


the remaining seven ig that tremson, Jecertion anc drart 
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evasion are all offenses proscribed and pinicshed uncer 
other statutory provisions -- ané the imposition of lors 
of nationality constitutes an additional “wun sament” Lor 
the offense. The remaining seven growiés under Section 


349(a) do not give rise or relate to eny criminal nendwet. 





efore, those sevan grounds for logr of nationality which 
ean be construed as not constituting 2 penelty would fall 
outside the Limitation imposed on a Ttate's authority vo 
expatriate by Article 7 of the draft gonvention. “iiler such 
an interpretation, the “nited States would retain its power 
to expatriate an worilling national by unilateral action. 

It was Just such a “Loophole” which the Netherlands doverrn- 
ment sought to avoid by its proposal to delete the words 


“py way of penalty”. 


at ite sixth session in 1°%% the International Lew 
Commiseion discussed the observations of Covernments ai 
redrafted some of the articles of both the elimination anc 
the reduction conventions on the basis of thelr coarmeritc. 
In keeping with its essential purpose, the proposed aval 
for the Convention on the Tiimimetion of “iture Sistelecencic 
forbade the deprivation cf nationality Uy © State, “by wer 
of penalty or on any other ground’, whenever @ueh action 


wWONLG result in an individual becowing stateless. 


“um draft Convention on the heduetion of “itvure 
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Statelessness permitted a State to deprive a naturalized 
person of his nationality because of rewicence in ut 

gountry of origin for a period specified by the law of the 
naturalizing State, and also permitted the denaticnaiization 
of any nationals who voluntarily entered or continued °i: 
the eervice of a foreign country in disregard of an express 
prohibition of their State." Denrivation of nationality "by 
way of penalty or on any other ground" wes prohibitec when 
statelessness would result except in the two specified in- 


stances.*2° 


Sinee some States had indicated their preference for 
the reduction convention while ethers nad exnresset no prefer- 
ence, the Commission decided to submit both draft conventions 
to the General Assembly in order that that body could determine 
whether preference should be given to one or the other. fhe 
drafts were Giscussed in the General (ssembly's Sixth (Legal) 
Committee during the 199% Session. The Committee determined 
that "the time was not ripe” to discuss the substance of the 
conventions, and that the positions of Member States on the 
matter were not sufficiently ascertained. Cn the basis of the 
Gixth Committee's Report, the General ‘ssembly, by Nesolution 
896 (IX) of 4 December 195%, expressed a desire for the con- 
vening of an international conference for the purpose of cone 
eluding a convention on either the reduction or the elimination 


of future statelessness as soon as twenty States communicatesa 
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to the Secretary-Toneral their willingness to soeongrna ts 
13 


al 
in such a conference.” ot 
After the lavse of almost five years, the nited 

Sations Conference om tke CLimination or Reduction of suture 
Btatelessness convened at Geneva fron 2+ March to 1° tpril 
1959 with thirty five States participating. The Conference 
adooted the International Law Commission's draft Convention 
on the Reduction of Tuture Statelessness as the besis for 
4te discussions ant formulated provisions for the reduction 
of atatelessness at birth. There was no agreement, however, 
as to the limitation on the freedom of States to deprive in- 
dividuale of their nationality in cases where to do 80 would 
render them stateless. Accordingly, the Conference reconvened 
4n New York from 15 to 23 August 1961, with the sarticipation 
of thirty States, and adopted 2 Convention on the Keduction 
of Gtatelessness. The Convention was opened for signeture 

om 30 August 1961 to 31 Mey 1962, and will enter force two 
years after the date of the deposit of the cirth inetriment of 


ratification or accession with tne seeretery-teneral.*3" "he 
5. 


a 
i 


Convention has not yet come into force. Article 9 of the 


Convention prohibits in broad terms tne denrivation of nation=- 


ality on “racial, ethnic, religious or olitical grounds": 
however, it ig Article 5 which Geels essentially with ‘he right 


of a atate to deprive a person of its nationality. uch a 


right is retained by a State on greatiy nevroved grounis- 
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Article 0 
1. A Gontracting State shell not deprive 
a oerworn of its nationality if duel. de~ 
orivation would render him stateless. 
>, Notwithstanding the Previetonsa of 
—aragranh 1 of tnis Articis, «4 perten 
may be deprived of the nationality of 
a Contracting State: 


Fd » ‘4 vw al 
‘aj in tha circum@tances fn. witich, 
ee e 
under paragraphs 4 and 9 of Article 
*, 4t 18 petoicesiaie that a sergon 


should iose his nationality: 
(b> where the nationality ice been ob 
tained by misrenrresentation or Trawd. 
3. Sotwithetanding the pruvistiom ef para- 
graph 1 of this Article, « smtracting state 
may Tetain the right to deprive & person ot 
fie nationality, if at the time of signature, 
ratification or accession 1t specifies tts 
retention of such right on one or more of 
the following grounds, being greands exist- 
ing in its national law at that tlie 
(a) that, incensistently with his duty of 
Loyalty to the Contracting State, the 
Nerson 
(1) heg, in @isregeard of an express 
orchibition by the Contraeting Ctate 
rendered or sontimied to render ser- 
Vices to, or received or continued to 
receive emoluments from, ancther ctato, 
or 
(ii) bas conducted himself in a manner 
seriously prejudicial to the vital inter- 
ests of the ¢tate 
(b} that the ocerson has taken an oath, or 
mace « formal declaration. of allegiance 
to another (tete, or given definite evi- 
dence of his determination to reoudiate 
his allegiance to the Tontrarcting otate. 
4 A Contracting Gtate Ghali not exercise » 
power of denrivation vermithed oy xcarugrarhs 
2 or 3 of this article excerpt in aecordaner 
with law, which ehall orevide for the pereon 
eonecerned the right to e fair hearin by & 
court or other inde vendent body. “73: 


When, and if, the Senvention on the “eduction of otate~ 


leasness does enter into force, Its provicinna will revregent 
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s @istinet limitation th the Sreedin of milataral ect ton 

ty State Parties with regam to questions oF withe@wewsl of 
nationality. We mamtioned heretofore, wuetomry Internet tonal 
law imposes no effective limitetleus oa the freedom of action 
of Gtates in matters affecting withtirawe? of their nationality. 
However, ever. if the “mited Souter whould ratify the proposed 
Convention, certainty fection Je (a/(3) of the immigration 

aad Wationulity act, forbidding unauthorized service in for- 
eign armed forces, would fall within the exception oroyiged 


in Article 8, garagranh 3{a)(1). 
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A, listorieal Deval.opnent 


Article 15 of the thiversal Decleration of ‘husan 
Rights enunctates a right to a nationality 


"lL. Dveryone has the right % 
nationality. 

2e wO one shall be arhitreriiy 
deprived of his nationality 
nor denied the right to 
Ghange his mationaiity,.'--- 


1? 


This Declaration, adopter by regolution cf the ‘hited 
Nations General Assembly om 15 December 1942, stamis forth as 
& pronouncement of basic human rights and freetoms witich swurves 
es @ standerd of echievement for ail natiens.+ ij rile mot & 
binding international agreement or @ coéifleation of ewlsting 
international law, the “niversal Declaration nogesesses a moral 


forse in the world at large which prows in strencth whenever 


3 


reference is made to its terme as a source af ineréiration or 


uldance. Such occasions have been frequent since 274. 


in proclaiming as a stendard the right of “evexmyrone” te 
have a nationality the “hiversal Declaration seers to lessen 
the human suffering - or at ea minimum, the hardship ~ which 
confronts those persons who must exist without the proteetion 
of any State end who may enjoy rights and orlvileges oniy at 


sufference in the country wrere they are sojourning. ‘hnder 
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traditional concepts, States heave been the only “preter 
subjects of international law, since it is oniy a Byate 
which has capacity to sue in an international tribunal or 


ey, 
whieh hag the power to orotest through Giblommtic channels. 


While these traditional concepts have been challenueeadi in the 
modern age by a more inclusive view of the participants on 


i 2 
~ 


3 
international Law ,t3” the tie of nationality remains the 


~— 


foremost protection for the individual in the internationsa 


‘ae 2 


Most frequently, the disabiiltios resulting from. ote te- 
legsness have befellen the individuai © mouph ac Ganit of His 
Owl « either he has been rendered etatelesr by pol itienl 
vieissitudes, or by the happenstance of the Piace of Give Dirt 
and of his parentage. Classically, nationallty ov birth has 
been determined om the basis of the place of ‘irta - & beryl 
torial concept, the Jus soli, or on the basia of tae natinne 
ality of the parents - a personality eoneept, the jas geueubis. 
Thus, a child bern in a territory which reeogaulzes the ive 


anoninis axelusively, of parents whose national Mtate & there 





exclusively to the jus soli, would be statelen:. 


Yet, in emmeiating the right of an individus? to ‘weve 
m mationality the “niversal Declaration dome not egli for the 
denial of the right of a State to denattonaiig@., “prayer. 2 


of Article 1°, whieh qualifies peremrach 1, reqiirar mm.?7 TUE 


"Po one shell be arbitrarily deorivedc of its netiomit... 
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(emphasis supolied) im @xamingtion of the bacieromd of 
the adoption of this language wili be necessary for ah adie 


quate appraisal of its significance, 


in the Preface to his boox, Ap 


the Risots of Maa, Sir Nersech Leuterpacht expressed his ccn- 





Viection that there existed an imoirically cdenonstreted need 
for a declaration of the fundamental rights of men: 


"In the course of the second ‘Yorid War 
‘the enthronement of the rights of aan! 
was reneatediy ceclared to constitute one 
oF the major surcoses of the war. The 
great contest, in whieh the soiriteal 
heritege of civiitaation found ftgeelf? in 
mortal danger, war imjgoged woon the worlc 
by @ power whome very ecsence Lay in the 
Genial of the rights of men as againet 

the omminotence of the Ctate. That fact 
adtied weight ta the conviction that an 
international declaration and protettion 
of the fundamental rilehts of aan suet be 
an integral part of any rational schens 

of world order. iUowever, the idea of en 
intermetianal G131 of the Rignts of “an 

ig more than a vital cart of the structure 
of penee. [t is exaressive of aon abiding 
ywroblem of gll law and government. so 
ong as that problem remains unsoived, it 
wiii continue to be both tovi¢al am’ 
urgent long after declarations of war and 
peace aims have become & matter of mere 
historical interest and after the effective 
éiimination of war has become a reality. 
Bat it is a sroblem which cannot be soived 
excevt within the framework and uncer the 
shelter of the sositive law of an organ~ 
ised Society of States, "13° 


Recognizing the need Por ea statement in terms of ooaitive 


law acknowledging mugen rights and fundemental freedem, Lf one 
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of the objects of the Organization of the “United Tations, 
@s contained in the Dwebarton Cers Propesals, was to be 
fulfilled, Lauterpacht formulated an International C111 of 
the Rights of Man. Article § of this International T4111 
eonferred a right to a nationality: 

"Every verson shall be entitled to 

the nationality of the State where 

he ts born unless end util on attein~ 

ing majority he declares for the nation- 

ality open to him’ by virtue of descent. 

No person shall be deprived of his 

nationality by wav of mmishment or 

deemed to have lost his nationality 

except econcurrentivy with the aequie 

sition of a new nationality. "1%#C 

the stated aim of this article was to secure a nation 

ality to all versons, and to abolish statelessnenr + 
Gition recognized by internetional and municipal law. 


Taastmuch as it is through the State of which he te » nottion-~ 


™ 


5h ¢one 


el that an individual obtains the protections and benefits 
of international lew, Lauterpacht cited what he called the 
"glaring inconsistency" between the preredquisite of nation 
ality and the recognition of stateloseness as a conditicn 

permitted by international law. While he seknowledged thet 


the abolition of statelessness was of limited importance in 





comparison with other fumdamental human rights, Lauternacht 
nonetheless asserted that 1t was essential tc the status sof 
the human personality in both international and municipal law 


to "do away with that offensive anomaly." In his view, 
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‘/Eynere is no major permanent interest of States witoh 
stands in the way of this much-needed reform, "+2 Woti-e 
vated by a similar appreciation cf the human values expressec 
by Lauterpacht, the First hession of the United Nations Come 
mission on Ihwman Rights established e orafting Committee in 
March of 1947 to prepare a statement of human rights and 
fundamental freedons.”*3 During its First Session, from 

to 25 June 1947, the Drafting Committee distinguished three 
objectives for its work: (1) the adoption of a draft inter- 
national bill of human rights, (2) the adoption of a convention 
om human rights and (3) the adoption of measures of imnl e@en- 
tation designed to insure observance of human rights. <lso 
during its Tirst cession, the Committee considereé a Draft 
Outline of an International 3111 of Human “ights of the 
hited Mations Secretariat. This Draft Suitiins contained the 
following provisions relating to a right to a nationality: 


"art. 32. “Gveryone has the right to 
a netionality. 


Bveryone is entitied to the nationality 
of the State where he is born unless and 
until on ettaining majority ne declares 
for the nationality open to him by virtue 
of descent. 


Wo one shall be deprived of his nation~ 
ality by way of punishment or he deemed 
to heve lost his nationality in any 
other way unless he concurrently acquires 
a new nationality. 


Everyone has the right to Penounce the 
nationality of his birth, or a preé~ 
viously acquired nationality, ‘pon 
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"‘“senutring the nationality of annther 
state. "it 


“he Drafting Committee also considered suggentions 


s¢4 2 


for articles to be incorporated in an international fils «6 


ity 


Rights, or arendiments to articles alreacy insorporated in 

the Draft Outline subsitted by the Seeretariat. «ith respect 
to the question of a right to « nationality, the iInited ctates 
mroposed that Article 32 of the oreft Outline be altered to 
state gimply, "Every person shall have the right to a nation- 
ality. The Representative of France proposed that Artichke 
32 read: 


"Every person has the right to a 
nationality. 


It is the duty of the ‘nited “ations 
and Member States to prevent state- 
Lessness a3 being inconsistent with 
human rights and the interests of the 
human comunity. "146 


In aceordance with the decision to divide its work int 
the preparation of a bill of human rights (in the nature of a 
declaration or manifesatc), an international convention enc 
measures of implementation, the Drafting Comuitces agpointec 
working groups to dray up the various provisions. The work- 
ing group on the bill of human rights consigted of the aepre~ 
gentatives of France, Lebanon end the “nited ‘ingdom; 
€) 


felt that greater consistency would ba achieved if the arti- 
y 


cles were draw by one pergon and the “epreventative of Trenee, 
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Professor Rene Cnusesin, agreed to prepare & oreglimineary draft. 
Professor Cassin’s draft consisted of forty-four articles, 
which were reviewed by the other two members of Cus rore ing 
group and discussed by the rafting Committee. On the besia 
of these diseusetong, Professor Cassin undertco! to revise 
his draft to incorporate the views expressed by Wenner otatec. 
This revision was adopted by the Drafting Cowmittee in its 
report to the Commission on Human Rights as its suggestions 
for articles to be ineluded in an Enternattonal Deelaration 
en Human Rights. In this draft, the provision for a right 
to a nationality appeared as Article 15: 

reveryone has the rignt to a nationality. 

fine Drafting Committee expressed the op- 

inion that thie article should be consitered 

at greater length as the aubject of & 

Convention, "1? 

Thus, from the very definitive wording which would neve 
eliminated statelessness, contained in the Draft Cutline yre- 
naread by the Secretariat, the crovision for a right to a 
nationality was reduced to a general. neineivie in view of the 
réluctance of States to bind themselves in a matter so tradi 
tionally one of their domestic jurisdiction. The draft artie- 
eles adonted for consideration in an intematienal convent lor 
on hwran rights and fundemental freedoms, which were primarily 
based on submissions by the “mited Tingdos nepresentative, 
Lord Dukeston + to contained no provision on the question of 


nationality.) *? The draft “convention' was @ puch Bore 
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akbreyietet Gosme»nt than the "“declaretion’, amd recthenentved 
the minimal area of agremment on wiich © consensus war sure 
likely. 


= tt tts Becond Gesston from 2 to 17 December 1947, the 
Commission on Wuman Righte established three working groupe 
on (1) the declaration, (2) the convention end (3) measures 
of implementation, to study the proposels of the Dretting 
Committee. The working groay on the detleration yroduced & 
revised Draft International Declaration on ‘lumen Rights: in 
this draft, the right to a nationality becnme Article 15: 
* Gveryone has the right to a metfonal tty. 
411 persone view do nat enjoy the efotvre Lion 
of any Goverument @hell be pias ej woler 
the orobection of the “alte Tatlonuer. Thiet 
opotection shail mos he agcorded to oPiein- 
als nor to tome whosé act ore cantrery te 
the orineiples anal aime of the ‘nited ¥atienws.”"-” 
The Drafting Committee set for ite second cesrios, im the 
Wering of 1049, aml undertosl 9. reutraft af tae artinles of the 
Declaration proposed by the Decond Cension of tie ‘aman Tights 
Comission, taking inte consideration che gements of coOvertie 
ments end intemnational orgentzations to which they hat bean. 
submitted. The revision of ‘rtiele 15 dropped whe eroviaion 
for tmited ations protestion of statelesr pergone sad Lett 
tntect only the first sentence, 1.¢., "Sverypous was the wignt 
154 . P 
A Gote following this revision of 
irthieie 15 tantaimed the propcam of the imprewetitative of the 


to B@ notionality.” 
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Soyiet inion for the addition of the foliowing text after 
the first sentence: 

‘The cases and procedure of depriving 4 

person of his natlonelity must be deter~ 

mined by national Legislation. "15° 

Ma Third Session of the Commission on Numan “Lgnve, 

@hich met in June of 104°, examined the oroposais of the 
Second Seseion of the Drafting Committee article by article 
ang adopted a new text of a oratt Intermitional Declaration 
of Humen Rights. The right to a nationality vas Suetiner 
eltered in this draft, and appeared as ‘rticle 13: 

"Ho one shell be arbitrarily deprived 

of his netionality or fenield the vignt 

to ghange his nationality. "153 

The formulations of the Thira Session of the -oaman 

Rights Comission were transmitted to the Seventh ceseion at 
the Teonomic end Secial Cowunetl. In view of the prase of 
time, on 26 fuguet 1945 the Economie end Coclal Couneli. Lotm 
warded the draft as subaltted by the Thman “ights Commies ion 
to the General Assembly where {t was considered in the Thivse 


Committee and in Plenary Cesston. 


Tt is apparent that the drafters of the Neclaration 


recognized the need for a positive statement ef a tight to « 





nality as en abstract principle, particularly to guerd 


against wholesale ant arultrary Gemationeligation and vo 
vbe 





wnteract the anomaly posed by stateleseness im internstions. 
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low. Im addition, vithont such a atatement, the draft would 
heave been incongruous on ite face, since gertain golilticar 
rights esunciateli in the Declaration rezwire the gossepseicn 
of nationality for thelr enjayment 19 Towuver, 2 Le 
equally apparent thet some -taves wore wowiliing te sare 
render their right to legislate freely with respect So 
nationality ani in some tnstancea to Lapore donationslization, 
even when to do go would result in atateleumness. There was 
no eonseneus on giving up such a % aditionmel woveretyn right 
as freedom of wiillateral action in epses of denatlonal ization. 
The diversity of opinion on tals score can reedily be seen in 
the comments of Menber Jtates when the metter was diseussed in 


the Third Comittee.??? 


At the outset of the dtiseussion of article 13 in the 
Third Committee, consideration was focused on & number of 


156 these amendments reflect 


yroposed amendments to the text. 
the nolarity of views held by tne mationg submitting then. 

On the one hand, the Soviet "nion sought + 9 strengthen the 
pewer of the individual State to deprive a person of his nae 
tionality through an emendment which, 25 effect, rastrictivery 
defined “arbitrary” Seprivetion of natiLomeality ac same ting 
other then deprivation according to the prov: ‘eione of netionel 
Law.t?? On the opposite hanc, Prance proposed the positive 
assertion of e right to a mationality es a fPirgt paregrapi (thus 
making the text subeitted by the ‘umsn Rights Commission appear 
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ag the 2aconc paragranli), aw egiigd for thé additim: of & 
third paragraph whieh declared that the akted Sethens tl 
, 


a special. resgmonsibility to wravent sinte esanece 8 re 


protect stateless nereene 2?” ‘ipuyuey propoced tiaet ‘Ave 


ia 
= | 
aad = 


word “unjustiy" be substituted for Yarbiteerily - 


Daring the course of the debate, Meaber Stater ex- 
pressed disparate viewy. There wag some opposition to e 
definite statement of a right to a nationslity on the ground 
that such an assertion might be interpreted to require the 
Mited Nations as & body to confer mationality to elimina’ 


any hiatus ereated by national Legislation. Sapporters of 


the amendment denied ory sure verre outTORe, powever. 


With reepeet to tue eewnine of the word ‘erottreriiy” 
there was a wide range »f gpiniom. Tle Jel¢ian Neorecentatiye 
favored retaining the yor’ “arditvrerily sinee “it dié net 
preclude the pegeibility of depriving persone of netianallty 

. 


Pose 
Lo ea oF. rf... be -_ — . 
, uy, Mural of suresy 


as a sanction in excentlomms eoes. 
found the word capebis of being "intergreted fron very differe 
ent points of view" and, thug, too reybieetive’;) he favores 
the word “illegally’ 26 forbidding any aetion vearen outeide 
the scope of the lee, The Renoresentetive of Boifivia pro» 
posed that the position of the word “arbitrarily” be ehifte. 
to modify only the denial af the right to change petionslity. 





fe opined that "denrivatior of nationslity should not ne 


ae 
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comitemplated in any olremstancen wiatever”: and i saq- 


Tx 
tinued, "Nationality wae en ineliemeble thuaen rl gut." - 


‘ps, Praniclin 2. Roosevelt, tle Nepresentetive of the 

‘ngted States of America, stated thet ler calegation sup- 
norted the basic text of Article 12 which was "designed t6 
ene clear first, that im@ividuals should mot be tubjectec 
to attion such as was towen during the nezi reciae in Uenseny 
ghen thousands had been stripoel ef thelr natiensiivy iy 
arbitrary sovernment acticn; and, eecondiy, thet ho ome 
should be foreed to keer a nationality which ke €L4 not want 

| ang thet he should not therefore be denied the right to change 
his nationality.” While #he felt that the wWagic tert wes beat 
from a practical point of view, because of the commns exyities 

| involved in questions of nationality, Mrs. Seosevelt indi caved 
that the United Stetes vould not oppose the inclusion of op 


arovision to the effeet that everyone had the right to & tae 





tionality, She stated that, wreile she would Line to feel, ms 
| @idg the Bolivian Representative, that natlouslity was insite 
able, such an attitude “herlly geotal vealietic.” “he United 
Mates supported adoption of the word ‘erbitrarisy , which 
mpiied unexpected, irresponsible section yititort regard fer 
either Law or right and wat thus etromper Gown the wo ttle 
Legeliy' or the word ‘m gusty? 73 








‘ne Gaited Uingdem Representative comwnted Umt tie 
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word ‘artitrariiy’ wae aemd ‘tn daaerite aetion for mich 

the agent wag not reqiired Ye sa imst osu aftinr wetpes 
BS eee of ums ab tere Bitads opinions" 
to eritien of the Soviet position, Yr. feviev of Cae —/ 


we weeyoncing 
emphasized his unwavering view that qaertlone of ostiorind ity 
were solely within the ioternal competence af © Stebe, any 
that granting or depriving of pationality were é6overei go 
prerogatives; in his opinion it woe eontrary to MPtlelé e, 
paragraph 7 of the Mnited iattona Charter for Use déclaration 


” 
to concern itself with such entterr. °° 





in the voting on the anendmenty on © llovenper 14, thn 
| TSR propossl to define the word “apbitrariiy” in ¢ Pestric- 


tive sense was defeated by 26 votes to 7, with 3 abatmations. 
















The insertion of # drelisinery peraygreach orvelaining the 
right of everyone te a netioneli ty wee adonted by & vetoes tn 
, with 6 abstentions. The Wlivien amaninept So Cranepcdr 
the word “arbitrarily’ to epuly only te tum cight & jee 
one's nationality, mi the amemimagts So maibebltuia Ue words 
‘unjustiy” ené™“iliegelly” for ‘arbitrarily’, vere ei Gefantewc 
by wide margins. “6 Aptacle 13, av amended, was niopted tn 
the Third Committee by subetantial mafjorttios.<-°' 


Following the Third “ommittee's adoption of the inmiivi- 
@ual draft articles, a Sub-Committee wae anpointec ts etuly 
‘the Declaration as a whole from the point of view of ‘errenyu- 
moy, uniformity anf style’. The reowrt of tiie 
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Gub-Comaittee was adopted by the Thirc Committee of ao arate 
Whiversel Declaration of Ihuwan Aighte wes recommend@d to the 
Meneral Assembly on 6 December 194°. In the draft forveriod 
to the General Assembly, the right to af netionalitr aopms red 
ag Article 16 as the result of some re-arrangement by the 
Bub-Committee. Following discussion by the General  ssembly 
in Plenary Session, votes were taken on each article senarate- 
ly, and thereafter on the Declaration as a whole. fo soecifie 
mention wag wade of the nationality article during the Vlensry 


160 The right to a nationality, which became «rticle 


session. 
15 pecause of a joinder of two articles »y the General .ssan- 
bly, was adopted unanimously: the vote on the entire Tiversal 
Declaration of Numan Rights resulted in its edogtion by 


oe er 


, ‘ <9 
yotes in favor to © against, with & abstentions. ? 


3. Present end Future Ieplications of Article 12 


¥ a; 


In view of the rejection by the Drafting Comittee cn 
the liuman Rights Commission of the strong, nositive language 
of the Secretariat's Draft Cutline which would have ealiminetet 


4 


statelessness, it cannot be said that the pronosen orticle iw 
the right to a nationality was ever conceived 26 establishing 
& Standard calling for en absolute prohibition of uusilaters. 

Genationalizetion. ‘hile some Utates did indicnte o wilitny- 
ness to surrender their exclusive maticnal cowpet@nee in this 


area of law, in fevor of establishing an internotional nuecn 
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rights norm which would deny the right to dens tionsl ice, 
there was absolutely no consensus on so doing. 


% 


{seusset above, the “niversal Derlareation was mot 


ys 


ta 
intended to be a legally binding international casrittamnt, 
but was, rather, a standard of achuieveanent toward whiten 
nations should aspire. It would be a false coneLusion to 
state that the Universal Declaration leaves unimpaired % 
traditional international law norm of imposing ne effective 
limitation on a State's authority over matters concerning 
loss of its nationality, since it was never designec to have 
a direct, operative effect upon international law. intil swer 
time ag the Convention on the Reduction of Statelessness (or 
some other international convention on nationality) comes inte 
effect, customary international inw remains as the Llegel tame 
@ard. Of course, even if a convention is adopted it is Sind~ 
ing only upon the parties thereto, unless in time the nor@s 
Which it vreseribes sain such general accep anc® amony me blo 
that they themselves become customary internation. law, Pe 


ylacing the price etancéard. 


Considerea as a Woman rights ctanter., agnios? which 
States nay measure their oyn national legislation, rtcrle 
15 does not call for the renumeiation of the power Us cine- 


tionalise. The use of such power, however, is queiiflec oy 


the language of paragraph 2 of the Article, 1.€., “So ane 
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shall be erbitrarily deorived of his mationeiity...." Jt 


ia not nossihle to aseribe any precise menning to the word 


“apbitrarily", in view of the @isvarate interpretaticar 


given it in the Third Coumittee cebstes. everthelcse, at 


ean be seen from the rejection of the proposed Soviet amen 


ment which would Nave so limited its applicability, it wotle 


appear that the word dees reqiire something more than taet on 


action prescribing doenationalization conform to the provis tors 


of national law. Thus, it can be said that the participants 


in the decision-making process did establish a higher etoncer. 


than a mere conformity to law for States exeraishiag the nowur 


to dGenationalize. hile nattonnal ia 


: the }: b' 9 4 al % “, 4% 
¥ wis le oa wie Ca af 2a oO. 


gerveé iy State authorities, that law itocil tyst aeerre wv 


to a standard of justices, riyvht or reasaiaL gels. 


Although not an absclate, the right of everyome to 


possess a nationality does oxint as 


set forth in the Orivearadcl 


Declaration ae 1 standard of general aspiretion. Jowever, i 


any appraisal of the right to a nationality af & rman. right, 


consideration should be given to its relative 


the whole spectrum of human rights. 
dual's vrotection depended upon his 
41% was a rignt of great importance. 
recompnigzed as the only participants 
tions 





1 law, without a country to do 


oppressed in foreign lauds, the lot 
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vould be a sorry one indmed, Theoretically, the steteless 
individual haé "rights" only at sufferance: his fortunes 
could be Gisposed of at wlll if ne hed not the velefit af 
diplomatic aid and, wi.tinateiy, the opportunity of repalre 
ing to his “own” country where ne could ilve in sefety. 
Noewever, as concern for individual human rights emi funte- 
mental freedoms has grown in the conscience of the intere 
nations! comity, the individual hinself hae become sore of 


@ participant im internationel cay. 


bytiele © of the “nivere®l Oeclaration of [oman Rights 
proclaims that the “rights ani freedonc” containeé in the 
Declaration ave available to everyone “without disorieination 
of any kind". ‘They are not limited to the nationa ie of each 
yarticular ctate. She Same content of universal apniteabiiity 
nas been adopted in rogloneal Inman rights conventions concluded 
Sinee the hiversal Deeleration, such as the Buropean Conven= 
tion for the Protection of Mwmeen Tights and Pun sdGanental Prea- 
doms of ++ Novenber ugga,* °° and the «merican Convention on 


aman Rights of 22 Yovewber 1969 (the Paet of San Josa, “omte 
Py ai 


sg the fumdamentei rights of individuals es van beine«s« 





ere increasingly recognised a2 a subject of inseroatioma. 2an- 


gern and protection, Onl the individual hinseif te recognise 





as a purtieipeant in international lew, ‘he tielt to ® metion- 





ality Geelines in relative importance. The erg ment thet an 
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individual lacks protection without a nutionel tie ie urlere 
mined by the international protection efforded him on tie 
pasis of Wuman rights. Wonetheless, an individual's pellti- 
eal rights, euch as the rigkt to participate in govermeont, 
are inevitably tie@ to amtionality.-~'© Such subetentiel 
hwagn rights an these retuire protection, anc thus the §Uane- 
dard set forth in irticle 15 of the “niversal Seelaration 


remains of abiding relevance. 


Mesentinily the “niversal Declaration condemms dena~ 
¢ionaligation on ea massive scale, or for diseriminatory or 
poligice? purposes: it striew against the power of an 
authoritarian State to deny « segment Of ite People, oF 
certain disfavored individuals, the benefits and privilages 
afforded to citlzens by raidering them stateless. It wey 
uiso be suid that Aenationalization for ordleary cripiaal 
offenses, reedily purishable in other ways, shold siso 
find condesmetion wider the “niverse? OJecimrettion. ith 
respect to the problem of dual] nationale, it Ree seen argued 
Theat article 18 eontmmrates the posesessimo of only ane ™~ 
tLomdlity at any ome time: tine, in the case of dum felianee., 
ietiole 15, paragraph 1 would taply an ebilygetion on tia part 
of all bas one of the Sinter to pive mp their clalye of ma®con- 
ality.273 





In Pegolving ywoetinns otmcerniny ioee of motionsilty, 
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the national decision-makers of Member -tstes of the N.tec 
Watione, on legislative, judicial and administrative cevels, 
must take into consideration the standards contained in tun 
Universal Declaration. One of the purposes of the Ritec 
Wations, as set forth in ‘rticie 1, paragraph 3 of its 
Charter, is " [E70 achieve international cooperation ... in 
oromoting and encouraging respect for human rights anc for 
fundamental freedoms for all..." In addition, trticle 95 
of the Charter states: 

"With a view to the ereation of conditions 

of stability and well-being which are 

necessary for peaceful anc friendly rela- 

tions among nations based on respect for 

the principle of equal rights and seit} 

Getermination of peoples, the ‘nited 


“ations shall promote: 
a fe ap 


2. universal respect for, and obser- 
yanee of, human rights end Tunds- 
mental freedoms for all witacut 
distinction as to race, sex, lan- 
guage, or relivion." 
This undertaking is followed by irticle §6 which pledges 
Wenbers to take affirmative action toward "the achlevewent of 


the purposes set forth in Article 35.’ 


Thus, despite the fact that the Iniversal Declaration 
itself leeks the binding force of on international convention, 
the legal obligatione undertaken under the Charter of the 


Tnited Nations make it incumbent on Member Jations to examine 


eonformity with human rights standords. 
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Cuch an examination must be mace by ‘wited Vtatec 


decision-makers in any appraisal of Sect Ole )(3) of 
the Immigration and Wationality ‘et of 1952. & review 


of this statutory provision for the loss of mited statas 
nationality as the result of unauthorized foreign military 
service reveals that it has a very distinguishing feature 


from the arbitrary denationalisation condemned by the nie 


¢ 


yersal Declaration. In ingtanees of ummeuthorizeé foretyn 


&4 


military service the individual eltizen vrings unon himee] f 
the consequences of hiis ow conduct -- asemiing that contact 
to be uncoereed, Further, foreign militery service by r 
citizen represents something otner than a com; slete loyelity % 
his country since he must aiso bear Loyalty vo the nation 
whieh he serves, even if only temporarily. °F servine abronc 
the citizen may be aiding causes disapproved by his goverment, 
or toward which his government may desire to assume @ nevutrar 
position, thus jeopardizing its conduct of foreign relatic 
Or indeed, the citizen serving in a foreign armed force may 
4nd himself in direct opposition to his own country -- 


possibly inadvertently. 


Loss of “nited States nationality can, and should, funce 
t4on as a deterrent to foreign adventurism through service in 
other nations' armed forees. In maintaining suck a deter rent, 
the United States conserves its own legitimate values by Peru 


lating its menpower resources and in avoiding Snternationes 
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diseord caused by the actions of ite citizens. iInternatioan= 
ally, there is no legitimate value to be served by petaltting 
the citizens of the Initted Otetes to serve without aulhnori~ 
gation in another nation's armed forces, thus contributing 

to a waremaking potential. rdividuale who undertake suck 
unauthorized foreign armel service, do so with the reelize- 
tion that the society whose interests they have disregarded no 
longer desires to claim them as its own. Section 34+9{4)(3), 
therefore, should not be condemned as an arbitrary ect by the 
United States, and the Susreme Court in sustaining ite enforce- 
ment would not be acting contrary to the standard of echleve- 
ment contained in article 19 of the ‘niversal Declaration of 


Human Rignts.2?* 
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Vi Heutraiity gud tae control of Volunteers 
A. Public International Lay and Veutral VYolunteers 


Neutrality kes been defined aa an attitude of tmoare 
tiality adopted py third statery towaré bellizerents which cre- 
ates rights and duties between the impartial Ftates and the 


wet « - . 2 
belligerents.~°- ®y virtues of the rights ond cutie 


a 
a) 
4 
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& 
ot 
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between suojects of international law, nsutrality is regulated 


~ 


by public intermattonal law. “Conuside@reé in tts cleesical 
sense, the lew of nevwtrality geverms folaly the activitles 


of States, is stated by MeNair ant watts: 


"It ia, strictly speaking, Incorrect to 
speak of a nerson being Aewtrai » though. 
loosely the term gay be used to denste 


the subject of a neutral State. tl? 


mile neutrality has been dewertbed ae an "attitude 
of impartiality", it is in fact euch more than an attitude. 
The impartiality posited as a eriterion must be cerried out 
in conduct. The word "impartiality" itself implies e non~ 
particination on any side of « narticulaer coercion situaticn. 
Kowever, “nonperticipation" is not the only imolication to be 
derived from "impartiality": it is alse susceptible of being 
interpreted to mean “treating all aline'. It tates but a 
moment's reflection to see that “nonrerticipation" end "treate 
ing all alike", when applies to an international stonflirt 
Situation, are conceptually incompatible. To determine vinich 


comcept is most useful in discussing neutrality, it is 
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necessary to examine what wales neatfaitty ceaks vo 


promote. 


Q 


From whatever ayoroach hes een adopted, am? dmerite 
the variety of motives velrind those epuroscies, it can te 
geen that the orimery value wile: neutrality hee fostered 
is the prevention or minimization of the spread of war ant 


international violence, ana’ thereby, the avoidenze of war's: 


band 


baleful consequences in the destruction of other eesentia 
community values, such as human life, economic well-being snc 


security, and $0 forth. If this an@iyeis of the Jrimery value 


at 


fostered by neutrality is accented aw acwirate, it willl be 
observed that only the coneept of neutrality as ‘nonvartici-g 
pation’ willl contribute to its furtherance » goncention 

of neutrality as “treating oJ2 alike’ may sucteed in evoiding 
the ire of competing belligerents (sithougn not always), but 
it does not advance the cause of prevention or minimization 
of the spread of war end international violence. Tf beiii- 
serents may draw on the resources of "“neutrals’ equally, the 


flames of coercion are only fed ané the Janger of its spread 


continues to exist. 


Thus derived from the term "impartiality", the word. 
symbol "nonparticisation” is more precise than that of "neu-~ 
trality" and, therefore, wore useful in conveying meaning. 


Hence, neutrality may be defined as the nompartitination of 
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® State in on international coe#rtion siteetiom, whlch na 


participation is produetive of rights amc futies between 
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the nonparticipant Gtate end the indivichwl ell iyerents. 
Weverthelese, because of the abundant use of the wor 
‘aeutral” in oublic international légal. literature off woer- 


standing, {it will de usec cacaslonajly im thie feper, Set only 
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Qe en equivalent of “nonmparticlpant'. 


p<? 


of course, it is in the politicel arene that the 
decision is made as to whether or net a State willl remein o 
nonparticivant with respect to 2 partilouer on teratoma 
ecerecton situation. CspenteimLauterpacht states that thore 
ig no duty wider ‘nternational lew for = Ctote to remain 
neutral toward a comflict, “mlesr ea prior treaty expressiy 
SO orovides;+?7 however. such an internretetion say be sub- 
fect to question at the present time in its application oO 
Member-States of the “nited Nations. In view of the require~ 
, 7 3A . 
ment of Article 2(%) of the Charter,*/" that llembers: 

"..refrain in their international 

relations from the threat or uge of 

foree against the territorial inte~ 

grity or political independence of 

any state, or in any cther manner 

ineonsistent with the Purposes of 

the “nited Nations." 
it is arguable that, unless they may invoko their right of 
self-defense wider Article 91 of the Charter, or their obil- 
gation to participate in "nited Nations collectives enrore etent 


measures, Menber-itates do have a duty under fnternationnl lee 
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international peace. The advent of the “nited Tiatlons in 
the international arene certainly has had a profound affect 
| woon cuatonary laws of neutrality. I[% is clear that when 
the nited Yetions calls for collective enforcement meesures 
witer the Charter, teber-litates heve the abiigetion to rene 


@er assistence Im consemamee with tant Celi. tember! te dun 


4 : . * 4s ' - eh <e kd 
may not remain nonparticipants tn the face of tue world 


community's condemnetion of agyuressicn. + cemmot ve ssaumed, 


however, that in all internation. cowrcion aiftwatlons wggret- 
sion cen be determined, the gullt of # particalur yeli lgerent 


Sdentified and that the “hited Vations can and will wake em 


} 


forcement action. © #wemarized by Cnyenheim=-Laktverpacht: 
MWhile the Charter has affected in 4 

decisive way the right of the Vemoers 

of the “nited Netions to remain neutral, 

4¢ has not substantially abolished their 

right to neutrality either in wars be~ 

tween Menhers of the “nited “ations or 

in wars between non-NMembers or hetvveen 

Members end non-ifembers. In vrincinle 

no Member of the “United Nations is em 

titled, at its discretion, to remain 

neutral im a war in which the security 

Coumeil nas found a particular Ctete 

guilty of a breach of the peace of of 

an act of aggression and in wateh 1% 
has called ugon the Member of the mited 
Nations eoneerned either te declare “Er 

upon that State or to tare wilitery action 
indistinguishable from war. Tole ig the 
cumulative effeet ih orticle @(5) of the 
Sharter (in which Mewbers undertebe to 

give the “nited Sations every asgistance 

fm any action it takes in accordance with 
the Charter): of article 29 (in which Venhers 
undertake to aceept ani to comply with the 
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"Societone of the Geourite Comretl >: 

end of the provisions of Snaprer VII of 

tae Charter 4 the matiter of ‘enforcement 
getion'. ‘lowever, apart from ths precise 
case referred to above an? whien, in gfen- 
eral, leaves no right to oP Poor for neq 
tonlity, there muet be envisaged situiatian: 
whieh are clearly consistent with the con 
tinued meut tra tity of the Weebers of the 
hited Nations. "179 
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MeDougg? and Pelieiano suggest that in the ebsenrce of 
a binding deeision vy the Security Council te ta¥e EPSP I= 
ment action, Stater way look to a resolution af the Jeneral 
Assembly as authorizetion to"... appraise the lawfulness of 
each belliigerent's cause and accordingly to dircriminete Saar 
Lts denends, 728° This view apy be cverly sanguine for e 
nation such #5 the “uited Otetes, however. In an era of 
auper-power confrontation with its ettendan 1% rig#@, politicar 
realities may moke vervicipation in an internetions. gonTliot 
through discriminetion om one side an impose ‘piaiter. Swen if 
nolitical considerations posed no har, the rights anil wreanes 
of a particular conflict may now be fo clearly digcerna toe 
that diserimination would be jJustiftel. ence, tho laws of 
neutrality continue to have relevance in public International 


Law. 


bt 


The rights and duties of States seeing tc remmin none 
participants may be classified generally as those of eiwetention 
and of prevention. States must abstain from taking any action 


which would evince an inclination to render assistance to one 
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Weliigerest whietk eoukl Bo Geteimertel to kee Mier. 
Same time, nompearticiownt Stetee Ruwe the City ~~ aril tio 
Pight «- to prevent belligerent Crom macing vsq of tielt 
territery uu@ their vresourceas fer ailitery mirpesra, Ge 
Views. by Uppemheim-iaguterpucl.<, thia duty of prevuartion 
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“ 


tories, but also to the tramagert of troose, wer material, 
ama provisions for the troops, the fAttixg wit of wemerr-wer 
amc privateers, thé sttebiislmens of Prize “surta, aa tie 


ite. 54 


Schverzenberger adds « third category -~- Shat. of 
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acquiesence -- in hi¢ gacmerination of tap righta ae. duties 
of neutral powers: 


"Firgt, a hewtrwl Tiate wisi ebstatn 
from taking sides in tle war unt Prom 
assisting either belilgerent. 

ee Ord) Qneutral Vtete nas bot! 

ae Tignt and duty 60 prevent tong 
territory frou. being whead Sy sither 
beliigerent ag a base Tor hostile 
operations, 


een @ neutral Gtate mast acquiesce 
nm certain restristions Willen balligerunts 


are entitled to impose on pereeful iIntere- 
course between its eltizgens and their 
enemies, in PEP SE GRLOR itm tations of 
the freedom of the seas.'102 





such traditional views of the rights and duties of 
neutral powers make a clear distiaction between the activities 
of a State itself in its “ecerporate” terfonelity and tho activi- 


T1168 of a neutral ftete’s individusl nationals. Toe obligations 
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impose’ upon a State Uy virtae of tte nonmerticipat? 
t .. do not extend to sponteneous umnenutreal activities on 
the part of its citizens or sornerations entitied +a its 
mattonelity: These may, st their own risk assiet slther 
velligerent.©2 3 fHug, whdld « neutron, “tete ma 
loans of supely munitions to belligerents, inétvinug. sune 
jeete of the nouparticipant «tute ore riot ao mrevented, Las 
While some States tdye foucht to eliminete friction hy fer- 
bidding thelr nationals te engage in euch activities tnrougr 
@omestic legislation, such restrictions cre distate 5y 
political motives rotner than ony reg2ivegant cf siustomery 
internationsl lew. wowever, dowestic legislation whicn fer- 


bede assistance other than to sll belligerents alike would 


x 


@ & ug 
surely violate the duty of abstention in nonnarticivation.*-- 


This distinetion between the activities of neutral otetes 
themselves and the activities of thelr nationals found sanetion 
in Hague Convention VY on the Tights and duties of Ventral 
Powers and Persons in War on Land, 186 and in Hague Convention 
XIII on the Rights and Duties of Neutral Powers in aval 
Yar.187 woth of these Conventions, which were concluded at 
the Second Yague Peace Conference of 1907, contsin the cro- 
vision that they "... do not apply excent between Contrac Clare 
Powers, and then only if @11 the velligerents are partien to 
the Convention. "255 Neseause of these “general participation’ 


alauses, the Conventions were not applicable as treatise during 
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‘iting agemeiec dpekie™ on the tarritory 
of a neutral Power to agsist the belligerents. ” 
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Arttébe 6 of Bague Tovvention V reflecta the distinction 
between the actions of a neutral itate und the actions of 
individuals: 

"The responsibility of a neutral Sower 
is not engared by the fact of persons 
crossing the frontier separating tc 


ffer thetr services to one of the 
helitgerents.” 


territory for the benefit of a belligerent, imeludimge tae 
yeeruitiment of such volunteers, amd, by implication of “rticle 
6, to prevent the passege from thwir fremtlerg a. fen orgmaiced 
im a body for the purpose of enlisting tn the fore? cr & 


belligerent. Mowever, no such: duty of prevention urites with 
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pect to the departure of individuals (including 





own nationals), whether they be few or manr, 


the intention of volunteering in the 


belligerent. 


sponsibility for prevention under 


Pas R, 


is “organization”, The 


@ nonparticipent's territory 
passage of troops, ang the a 


neutral territory is tentamout 


expedition, both of which 


p oo 
of vrevention.*°’* 


those travelling together, 


body, the responsibility of a état 


Naturally, when naabers of volunteers 
one time, or when « consistent rattern of exodus 
ible, the point where individual action csxses 
tion begins may be imprecise. 
imprecise point that a neutral 


the fact that its territory 
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erossed the frontier in numbers, they were acting as 
inéividuels. Sreh an argument was hardly tenable in Light 
ef the facts, and in Jamuary of 1951 the Security Cone. 
condemned Communist Thina for its aggression. it may be 
safely said that in any frontier passage of the megnitude 


of the Com 





munist Thinese imvasion, any attemptec distination 
between individual action ané « ecomtensneed nostile exomii-~ 


tion (if not an outright attach) is entirely cerebdric. 


Despite any difficulties in line-drawing, the teat of 
Legitimacy of volunteers of nonparticipant nationality hae 


been “individual action", and "... the subjects of neutra: 
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itetes who thus enlist do not thereby conmit any offense 
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against the rules of International Law,’ nm practice the 


‘hited States has adhered to the distinction between indtvice 


ual and organized activity of volunteers. when ‘mbassador 
Famacona of Mexico somplained of the arrest of Vexican 


eitizens who were departing the Jnited ctates to tar 


Q 
revolutionary disturbenczes in Nexieco, Secretary of ~tate inox 


stated in the course of his reniy: 


"Again I should call Yeur Uxeellency's 
attention to ~ fact tent in international 
lew and under the FPederal Statutes of this 


Sovernment ray very wide difference exiucs oi 
the one hand between the passage of mam singly 
and in small groups aeross our frontier aryl 
into another COultry or the sdiling of 
individuals or small grougs in the ordinary 
eourse of events fron. one of onr perts, and 

on the other hand the devarture frog our 
territory of organized sroups of men avowing 
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"the purpose of undertaking belligerent 
activities in foreign territory. 
ah vB WK ak 

Tn this connection T must again repeat 
to Your Gmeellency that not only is there 
no rule of internations!] law requiring, 
end no lonal Vederal statute that would 
cermit, the Tederal officiais of this 
Government to prevent the passage into 
foreign territory of unarmed and unorgan- 
ized men either singly or in groups, Dat 
on the contrary it is an express provision 
of international law that the responelbility 
of a neutral power is not engaged even in 
time of recognized war by the fact of rer- 
sons crossing the frontier separately to 
offer their services to one of the belli- 
gerents: and as to the mandates of municipal 
law, the courts of the “nited States have 
repeatedly declared thet our neutrality 
statutes do not forbid one or more individuals 
gingly or in unarmed, unorganized groups fron: 
leavine the “‘mited States for the purpose of 
foining in any military operations which are 
being carried on between other countries or a 
between different parties in the same country.'*- 


wt 
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In a communication to the Denartment of the Vavy of 
Getohber 23, 1940, relating to the service of United ¢tates 
sitigens in the armed forces of foreign States, the Department 
of otate declared: 


“Sections 21 and 22 of Title 1), “".6. Code, 
provide penalties for entry or the hiring 
of cthers for entry into the armed forces 
of a foreign state when such acts are 
committed within the territory or juris- 
diction (not extraterritorial jJurisdic- 
tion) of the United Otates, but there is 
no penalty in the genernl iews of the 
United States where eltizens of the United 
States go abroad and while abroad enter, 
the armed forees of a foreign state,"i0% 


Present statutory prohibition of foreign enlistment 
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Within the territory of the “Wikted Gtater, ur reertalteent 
of others within the territery of the “hited Jtates, ic 
gentained itn 18 1.5.0. 899¢(a;: 


"Whoever, within the Inited ‘tates enitets 
or enters himself, or hires or retains ane 
Other to enlist or enter himteif, or to go 
beyond the Jurisdiction f the Mihed Stetes 
with intent to be enlisted or entered in tis 
service of any foreign nines, state, colony, 
dietriet, or péople ae a soldier or ef «6 
marine or seaman on board any veesel of war, 
Letter of marie, OF urivateer, clueil he 
fined not more then £1,000 or igprisone? not 
more than three yeers, or both. '17/ 


Contrary to Oppenheime anteriacht's agsertien, Le 
is mot a crime under “nited Itates low for am intividwtl, 
whether or not ® citizen, to depart the country with intent 
to enlist in a foreign military service, nor coes the Lav 


nt individuale from so doing, Uowever, whether or not it 





4 


was an intentional attempt to Till this hiatus in nite’ ‘tates 
neutrality laws, Section 349(a)(3) of the Tamigration mul 
Nationality Act of 1°52 does direct its thrust against individe 
wal foreign ailitary service, although if does not muse gush 


conduct erimina?. 


Tm the “néited Singdom, statutory prehibition of voiune 
teer enlistment in foreign armed forces te contained in the 
Poreian Glistwent act of 1270. This Set, which is Wwaeed on 
& similar statute of LOL?, memes it an offense for any Grition 
Subject to accept without Lioense of the Srawa "... any commlc- 


~~ 


sion or engagement in the silitery or navel Service of any 
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foreign State at war with any foreign Sete at peace with 
Yer Majesty", of to leave the country with the intent o 
accept suen commission cr engarewent.-°” “peeve srebibitions 
@fe directly aimed at aresweving mewtrel ity tn intarneticoua: 
éoercion situations since chug are deyendient. ws the exile taner 
of states of “wer” and “pesoe’. Ty “ellotr'e view. ‘wever, 
the tern “war’ hag a more inclusive sonication aan « 
strictly defined etate of declarec wer, and youl § eatené te 
hostilities of lesser ongnitace. 200 te totes the further 
view that enlistment in United Wations forees, or tn the 
forces of a State which the “nited Nations te saeieting, ts 


possibly subject to the sanctien#® provicee ty the oct. os 


© 


jong as the Ctate against which they are fightimy is at neac! 
| eC 
with the Crown. 


élthough they go beyond the requirements nf cuftomery 

international law, provisiore im domestic legislation reatrict- 
ing neutrel volunteers do have a significance fer the citon 
ary law in that they represent 4 trend towirdl gtricst forme of 
neutrality.°” ss stated py Teernlie: 

“The customary inw in «11 ampects is 

clumsy, uncertain and ineffentive, sor 

it is narily surprising, thet it hes 

yeen exlified in various ways. “nne- 


mevahe oan ee Ses. es | cai rohA bia 





Such reetrictions in Gomestic lewislation Indicate a 
nition by States of thoir responsibility for the cetions 
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of thelr nettionale abroad when thowe actions sre within 

their control, and an unwillingner’ to be crew 5 neir 
nationals inte ao position of participation in am Interne- 
tfonal conflict which they might otberviee seer. to avolc. 

In so doing, Wtates enacting these regulations maxiewize the 
primary valne of nonrarticipetion in coercion -- iw pre- 
vention or minimisation of the soread of war and internationa: 


violence, 
8B. The Decline of Governnental Laisses; Daire 


The ‘tepeceablet@** distinction made by customary 
snternational law between organized groups of velimteers ce- 
parting a nonparticipant State's territory and in@ividuel 
volunteers devarting on an unorganized basis, reflects the 
eoneeption of a political, economic and moetal organization 
vrevalent in Western Turope and the “hited vtates in tue 
last century. 299 This conception, most eommonly Wow 6s 
Laissez faire, placed a premium upon individual initiative «« 
varticularly in the economic sphere «= and relegated to gove 
ernmental activity only those cireumseribed functions tmrought 
to be appropriate in an era of emerging individcualian. Fart 
and parcel of this concent was the view of an international 
commuhity wherein only States were effective particivants: 





international relations and responsibilities were the 
erovinee of Statecraft, outside of whieh the private seaetor 


of society onerated freely. It was in such an Sntel Lettuel 















hs a me) eet Cra neeben ia 8 
--—) = Ts «ee @ a 
eet ge! Reet em 
i 2 TT eT A 

—— ————— a A ee eee el Ree one 
ie ie ee aT 
lew J ae Gee cee be Gute oe tet ee ee 











[2 Sih ee © ie ae? 
a hh a he Oh! Oe © 
— on © ame eecee. comet af 8 


- 


—_- - 


an a ma mila taku” the, a coll 


roenete «86 hee & & Seve cml few 
VAR Ls y pty Me , el idee © ee OMAR 
-“ @) east! edie a me vo omevew” a é@ | 
eV ome ewe aa peat 

— si witiet ie@ivies) pet eto ¢ Guam capt geetiial 
—« Oa oe ee oe i —2= =F a «€ roewen 
ae @eliwee't set Slee on re teelewe | ° 
(7 eh lla” bie a Cm al Pole nee « 
Ved. By es abe Ake @ wee 460 Ve 2 iz 
een (OL GPO ye Gite qc” Wee ehowe © . 
a owe 66°94) 1 0} ae ea ae ee 
es Cee, Gee etie@ } of tee , Peed De 


"egy ee = &— EF 8 AY Manne 


a} 


elimate that the eustomsrp internetional Lea of mmitrallty 


developed which eventually found embodinent iy the Parue 


Conventions of LCOy. 


The political, economic end social developments of 
the twentieth century, however, have virtually eroted the 
nineteenth century dichotomy between the actions of a stete 
and its individual inhabitants. Cbserved history and commen 
experience bear witness to the extension of vovernmenta: cone 
trol and regulation into virtually all aspects of life, most 
notably the economic aspect. ‘8 domestic and interne tional 
social life becomes more complex 1% tz uot to be axpactedc 
that such govermmontal inflwence vill Gecline. Velouge: emul 
Felicians state: 


‘Wyvern in nowbotelitarian orders, ... 
governments commonly exercise exten- 

sive control over the movements of 
capital, goods, and services across 

their boundaries, utilizing a large 
variety of control techniques and de- 
vices, such as exchange controls, 
tariffs, import quotas, export li- 
eensing, bilateral balancing of trade, 
and the like. In periods of crises and 
energency, 1.e., of overt viclence or 
high expeetations of violence, nublic 
eontrol is commonly intensifiedc end 
broadened such that the nrivate (non-~ 
governmental) entitier and individuals 
inyvelved in an act of exportation or 
importation may actually be little more 
shan nominal participants. The erucial 
points are that decisions on the important 
aspects of forelgn trade -- direetian, scon- 
tent, volume, financing, and go forth -- 
are either rade by goverment officials 
direttly or are subject to thetr aprrovel 
and that the orivate parties @n fect 



















Lap Te AA eA em ok 
er Rt ey cee? ehineeeeye 
th Oe 

ee et en pivaisiia: at 

~ae cert ak LeOiNIT ered erent ve ver at 
a | ox) aoe? a 
we, ee a Cette ae ae 
—~) (Ve. Te ieee gu ee steneey Gay oe 
we bee Oe eee Law @thertete ety ctfeeurgee 
—Lraewm. Sue eft « eee Coe Ga Oe 





ewe we ee Ser en tt male eee meee G/L 


—_ ee urna! pe i —yuee Cr — eT 
raves 


oe | ee he, ny 4 a!) oe 
=e? fase 


\. alameria i r-"' ve oP a 

“Petes oor 1 "ee : 
— r a Py ee ene 

<a io ae P — 


Oe ~ —s uJ om ian 


a oe ——n eae ha 
_-- ‘* ee ate 


— ye ety le - 
wwe ee et ee ~ 
is Non (> pore 

> ae tpl ~~ 
a! = a? #2 

y ee ee be 
= er ~ a. | 
chm + Bis” : ot ret = 

) > ao - ’ ie 


— ae - a 


"ie- * 

— . ee 

— - a a oe 
Peo A) ©. A 
















_ se = 





'frmettian ag inetramentalities ef 
state policy. 2% 

Maile tt may be considered ay ertabligned that cue 
4nternationn? law of neutrality requires a nonparticioant 
Stabe to prevent the recruitmwnt of volimteera ani the moant- 
ing of hostile military expelitions in (ts territory -- a6 
that govermaental connivance in the dame, or intttyerence to 
overs manifestations therewo?, 18 am Lutermutianel delitel +« 
there rensins the “curious veradox’<2) of the freedon of 
action accorded the individual volunteer of nonpertictpant 
nationality. Yet, to continve to insist that a State map 
remain neutral while its citisens may participate in an 
international conflict, is to engage in a goyhistic nicenecs 
which should find no place in sresent cay internationai law 
Broyvniie opines: 

ith an inereage in the definition 
anc comprehensive nature of the citizen's 
rights and duti es Vis-ae Vis the State, 


there mast be a change in the cheracter 
of the volunteer, "20 


‘| 


Not only have the 5 al oh underlay article 

6 of Hague Convention VY practienlly disappeared with. the “Ine 
tegration of the Lndividual im the State corpus! 
vague oriteria of the customury Law have Aivays beer spoeduct hve 
of abuse. Such sbubet probably coeurred in the Cormetion of 
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the 3.0. Gagle Gquadroas which enlisted in Camaca in L Bete LOE, 


and the Flying Tigers forme by Colonel Chennault in the “ino- 
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neutral vollinteere have prieortly focuses on the arten* af 
governmental control of, and pertichwticu in, their activi~ 


ties; but it ie only by rede fintisc aormorticinant Meta'e 





duty of prevention in terns of ireroased recnmnaeibility for 
individual aetion that 4 able solntton to ewe eantrovers tov 


. be obtained. 





Tf it 1s postulated that meutrality 2s nodnartie Lom 
tion in international coercion situstions, it amy be Teesoned 
that a belligerent has no legitimate claim th demern ting thet 
the nonmperticipant prevent the utiiizeation of Lts resources 
py the opposing belligerent. “<ach rovoupsas easnct be i ogicH~ 
ally confined to the territorial rug seterial resources of © 
nonparticipant State, bat oxtent to 1ts ingen rarcarews oe 
ek 
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ite Guty of prevention, 1+ can mo Lemwer iay ajein to he 
participation status: it is joagued with the Deli igeratt 6 EP iw 


ing the advantase. 


pne of the legitimate excectatlons of the poor) os of Ue 
world is thet internetional society will saei to Lecksiae wer 
and to minimize the danger of ite spresd.“* Cush an smec- 
tation ean be furthered if States recognise eegpongibiiity for 
the private actions of their individual citizens whm such are 


tions have an operative effect upon internationmel relatiane 
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ana the values while). & world mablic oruer see.5 “9 Vater. 
Ne¢ions which contribute te the soread of var ana isternetian 
al violence Should be oreventead. 


“Tt? the foregoing ohbservetions ba correct, 
he interests of the werlda tociety wili be 
ademumtely eerved if the States effectively 
refrain from augmenting the fighting forces 
of the belligerents in an interantional war, 
er the tnsureeits in a civil ctrife, or of 
am eggressor 4gaingt whos the vorld opgan- 
igation taxes enforcement action. The force 
of this suggestion reveals itself with ail 
its cogeney if it ia consigerec that inter- 
national conflagrations have their roots in 
Looal conflicts hetween Mincr “Ctetes or In 
civil wars anoarently conf. nedc to the 
territory of one Utate, "2% 
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duty of prevention should be extended to nrohinition of the 
exit of volumtesre.“"” Wowever, such control of movawest 


Df 


would operate ag a anallfleation of “rtte 
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a hh 3% £ , ey ay bs a i " ior = 7 R met 3 a wit 7 ee | i 
of the tniwersad Declaration of scmem Ahgnee, vin Ot 


provides: 
Sete to ; the mdent to 
VOL ¥ OIG bea S us 1 ov Le te w * 
country, including his own, anu to 
return to hie country. 7.7 
In ad@ition, the United Ctates, the right to trave. ie agh- 


sidered to be an inherent wight of every cltisen whieh suune. 


ne denied without comoliance with Fifth -mendment in¢ npocess. oo 


To Limit this freedem would indeed be odiow, and, 1t te gule 
mitted, ineffeetive in preventing the daparture of volunteers 


who geek te enlist abroad. 
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One possible solution in preventing the engagement 
of “nited States resronsibility fer the service of citizens 
in a belligerent foreign armed force can be discerned in 
Bection 349(a)(3) of the Immigration and fationality ct. 

In making loss of nationality a consequence of unauthorizec 
foreign armed service, the nonparticivant status of the 
Mited States in international coercion situations 1s nov 
jeopardized. In addition, the individual brings thie cone 
sequence of his own uncoereced action woon himself. ““iforce- 
ment of this statutory provision is not only sermissable 
under publie international law and international human rights 
stendards, as previously considered, but it is in beeping 
with the increasing recognition of state resvonsibility in 
the laws of neutrality which bears a more accurate relation 


to the actual control exercised over private initiative. 
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A. The Israeli Law of Return 


Exacerbating the issne of the service of United | 


As 
xs the effect of the 


§ 4s 


citizens in the arned forces cf Israei 
Israeli Law of Return. The Lew of Netuen, in conjumetion 
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bs f : . du} Te ad is q 7 Cal tam, « 
y Law, orovidee thet all Jews have 


ct 


With the Israeli Nationall 
the right to immigrate to [srael, and that all Jews of Pull 


be | 
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their desire not to become Israeli nationals unon thelr en- 
tering the country. ‘nderthese provisions of law, aeqiuisition 
of Israeli nationality is not dependant upon renunciation of 


a prior nationality. 71° 


Thus, by oneration of law, United “tates Jews ijmi~- 
grating to Israci for settlement cbtain dual nationaitty -- 
that of Israel and thet of the nited ftates -- without formal 
application and regardless of their volition, unless they ¢Ce- 
clare a desire to the contrary. ‘lthough the absence of a 
rejection of Israeli nationslity may be regarded as on affine 
ative indication of a desire to acquire it, this reasoning 
presupposes knowledge of the operation of the law and ite Ime 


ePTy 


piteations on the part of immircrating Jews." 


fhe distinctive aspect of Israeli netionality iaws as 


applied to Jews, conferring on them perhnans an wuiwitting cual 
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nationality, can be seen through contrast with Israeli 
naturalization provisions. ‘Inder these provisions, persons 
of full age, who do not obtain Israeli nationality ‘under 

the Lew of Return, by bieth, or by virtue of being forser 
Palestinian citizens who satisfy certain conditions of Te- 
sidence, may apply for Israeli nationality by nature igzgation. 
"o> obtain naturalization the individual must satisfy conci- 
tions of residence and vnowledge of the Uebrew language, anc 
must renounce his prior nationality or prove that he will 
cease to be a foreign national upon his becoming an Israeil 


eel 


national. Ag @ result, all non-Jews who immigrate to 


Israel and who apply for naturaligation avoid obtaining qual 


b-4y 
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nationality; naturalization for them requires an affirmative 


£ 


jude 


act of application with the renunciation of prior eitizenship. 
The implications of acquiring Israeli nationality swith a done 
seious severence of former national ties and acceptance of the 
obligations of citizenship, should, therefore, be well uncere 
stood by the non-Jew seeking naturalization. This is not 
necessarily so in the case of Jews who are given Teraeli 


nationality by the Law of Seturn. 


As Israeli nationals, immigrating Jews worl¢c naturally 
be subject to ell iaws of Israel effecting its mationais, in- 
cluding those requiring military service. The Israeli Defenses 
Service Law does make Israeli nationals and permanent residente 


subject to conserintion in the Regular Porees or Reserve Torees 
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of the Defense ‘ray of israeli: in the case of males, such 
liability exists between the ages of eighteen and forty-nine 
years inclusive, end in the esse of females, between eighteen 
and thirty-eight years inclusive. Males may be called ints 
the Regular Service between the ages of eighteen anc twaent7-~ 
nine years inclusive, and females between eighteen and twenty- 
six inclusive; in the case of both sexes, the age linits ere 
extended for medical personnel. ‘11 persons of militery age 
found fit for service belong to the Reserve Forces when not 

on regular service. Permanent residents ere cefined by the 
Defense Service Law as those persons whose permanent residence 
is within the territory in which the law of the Ctate of 
Israeli applies, and whose permit of transitory residence, 
visitor's permit of residence or vermit of temporary residence 


has been expired for six months without renewal.<<< 


Dy virtue of these statutory provisions, ‘nited “tates 
eitigens who ere of miiitery age and who are Israeli nationals 
or permanent residents, are bound to serve in the Israei= 
araed forces, reguler or reserve. The problem thus posed thea 
United States with regard to its relations with ‘rab countries 
is patent. Nor is the problem a de minimus one. “or. Noehe 
Rivlin , Director General of the israeii absorstion Ministry, 
stated in a speech given in the Rilted states in November 106°, 
that Israel is experiencing a sharp rise in immigration since 


the 1969 ArebeIsraeli War and that the total number of immigrants 
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for 1969 was anticipated to be between 70,9090 to 60,00. 


New York Times article reporting fr. Biviin's gpeech indi-~ 
sated that Israel's conserinption law "... Bas mgant that gore 
than a hundre@a Americans have been called uo, some oY then 
veterans of Yietnam."©23 The article continued: ‘“Tamiproation 


from the (mited States also has inereased sharply since the 


1967 Arab-Israeli war. Officials expect 7,900 to 19," 


rye, 
nee vr 


immigrants from the ‘hited States next year. 
B. The Froblem of Dual Uationals 


kg a matter of international law, the ited “tates 2s 
unable to nrotect ite citigens, who are also 
against the requirements of the Laws of ierae? when such duel 
nationals are subjeet to Teracli jarisdiction ant nave estao- 
lished an effective commection with the tate of Teraci throng 
settlement there. °** This principle of customary internetloasl 
law pertaining to dual netionals was socifiec in the 1930 lisgue 
Sonvention on Certain Questions Relating to the Conflict of 
Vationality Laws: 
Nipe, & A State may not efford dip- 
lomatic protection to one of its nation- 
als against a State whose nationality 
guch person also possesses, ' 226 
In view of the frequently conflicting cbligations whien 
dual nationals owe to the States whose nationalities they por 
sess, and the controversies between States which heave arisen 


from their conflicting claims of versonsl jurisdiction, the 
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status of Cual nationality is in geners: an wideslrabiea one. 
Wot only is 1t undesirable for the individual dusl notiona’ 
wio is subjecteé to competing demands, but it is also unde} 
sirable for the claimant &tates. The accusations of srab 
governments, that the Inited ctates is permitting its citisen 
to serve in the Israeli armed forces, is an exawple of the 
embarrassment to which a nation may be subjected a5 & result 
of the recognition of dual nationality in international Law. 
when "“nited States citizens wequire obligations to a foreign 
Stete through dual nationality, the "nited Ctates cannot ore- 
vent their fulfiliment of those obligations when they are 


subject to that State's jurisdiction. 


The retention of a former nationality when en indie 
vidual has voluntarily acquired an additionel nationality, 
and has established a permanent residence abroad, is on 
enmomaly at variance with the sociological reality that the 
inGividual has identified himself with another society sand 
national culture, has assumed the righta ene obligations of 
citizenship therein, and has cast his lot with that soctety's 
prosperities or reverses, «s stated by Jar-Yaacov, & con 
temporary Israeli writer in the field of dual nationality: 


‘,ee, the concept of netionality implies 

& permanent condition involving the para- 
mount obligation of the individual towards 
@ particuler Stetes. The incompatibility of 
being a national of twee or more States at 
one time ifes not oniy im the norychologizal 
Gifficulty of being idontifter with peverel 
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“States bat also in the physiemi 
temossibility of performing simuite- 
neously the if. ee and duties of elti- 
genshin in different geographical lo-# 
eations. 

aie ah ak 
“Saving in mind thet most ttetes naturaiise 
only aliens who heve taken ur their resi-~ 
dence within their territory, heve heen 
residing there for some Length of time, and 
intend permanenutiy to reliain there, it would 
seem unrensemable for the home Ctetes to 
continue to assert their Jurisdiction with 
regerd to such persons and to require of 
thes the dutles of allegienca. it may pe 
recalled thet certain “tates have declined 
to aceora Ginlomatic protection te nationais 
residing permanently abroad se, in the onine 
ton of these Jtates, the nattiongis concerned 
heave not manifested gich attachments te the 
country whose nationality they newseea, BS 4 
might entitie them to divlomatic cpotectian. “=! 


* 


Nevertheless, @ strict enforeement of jectlan ne. 


bys 
‘3! 


of the immigration and Nationality (et woule net nec@emer ily 
solve the problem of the dual netional serving in the o POE. 
forees of his other nationality weder current “nited . tetenr 


law. 


ye>s 
In the case of Lelggnn y. asbepan,““~ the Taurt of 
Appeals held that the eitizenshiipenlaimant, « Mw. tLe} born 
“aited States citizen whe ware al@o a cltizen of Pwltaer.an® 


“~ et 
- 


by virtue of his Sviee surentage, Cid not expatriate nie se 

by talting en oath of alleglanes to witzertemd tmeicent to Lis 

comseription into the Owise irmy while he wes Living in 
efland with his mother. In the Court's opinion, the 


seription of a dual netional into the ermed forces of tho 
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country of his other nationality was sufficient to establieb 
prima facie thet his entry ané service in such spmel forees 
was involuntary and did not result in the lose of hig ‘United 


States nationality. 


& similar result was obteined in Copreia v. Dalles, ~~ 
where the plaintiff was born in the United Otates of 
Portuguese nationals, went with his mother to live in the 
dAgores, and was conscripted into the rortugnese “rm at the 
dge of 20, teking en oath of alieglance to Portugal a6 & 
member of ite armed forees. In that case, the Court stated: 


“he pecord in this cage is wholly devel 
af any evidce age “wh eh would warrant any 
roasonable pe Mncine thet pl aintlef's 
aatey inte said armed forces was voluntary. 
tt is sconeeded that he was conscripted 
and his contention thet his indmetion was 
oa his protests is uncontradicted. 
ongeriptiinon into the imay of a fereien 
Pans of ane Hot ing pal eltisene 
shir is sufficient to establish prins 
facie that his entry and ee were 
invalunt vary’: Lehmann v. seheson, 3 
Cim, 1953, 206 T.2d 592, HO4, "83° 


While it @id net involve the logs of “nited ctates 


nationality through wieuthorizec forelgn military service, in 


the ease of 


mitt 


aa 
oa vs Duil eg, "ot the Thiré Cireuit Court of 





Appeals dealt extensively with the obligations of cual nation- 


als, saying: 


*Phe “nited 7 tates green Apes that a serson 
may properly be nro taneously a eitigen of 
this country and of another. “eithor etatus 
in itself or im t%2 necessary fepl ications 
is deemed incansisi = with the otiwer.'... 
The coneent of dunt cltigenship recognizes 
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i) a person Day have and enmercise 
rights of national ity in two countrles 
&@ be subject to tne responsibilities 
of both. The mere fact that ne asserts 
the rights of one citizenship does not 
without more mean thet he renounces the 
OUNST.s .e- £y/ ual eitizenshiy er, comnd 
not exist if the assertion of rights or 
the assumption of Liabilities of one ware 
deemed incons istent with t ne — 
of the other. ' jee W28ae 








Gaphag, 1952, 303 7.5. TTD ae popes 723 
at y Ye@24 9 -2 ie iS, B50, 95> , oe | A Fi 
1249, For vresent purposes the decisive 


yoint of ali of this is that rondust meray 
declaratory of what one nations? aspect 
of dual citizenship necessariiy connotec 
eannot reasonably be construed as an act of 
renunciation of the other national aspect of 
the actor's dual status. 

fete 


yay | this citizen of the Philippines, 
siding in that country, was hound loyally 
_ support and defend the fundamental law 
of that Land ipat es ne would be bound tn 
this country to support and defend our 
Conatitution. Desnite @agh ae ation the 
may remain a citizen of th ther ecomtry. 


Orne @ y ciere iy to an he wy “and leclare 

the Fhilivpine obligation ih a Philiopins 

“asgnort atal ination eamnot reieonably 

have significance 8h d@rogation or 

vemamdietion ¢ birthricht meriocan citi 

zenshio.'<32 

Lthough there are lower federal Court cases vhero 

conseription of a dual nations] has been held not eufticlent 
to render foreign militery service Involuntary and logs of 
‘ited States nationality has resulted,©33 the Supreme Court 
¥-. Dulles, supre, apparently adecpted the rearone 
ing of the Lebmann and Correia cases. In fishibawe, it wilt 


pe recalled, the Court ruled that a showing by the citigenshin- 





elaimant of conseription into a foreign armed fores adenuately 
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injected the issue of voluntarinass imto the case, ame 
required the Government to prove that auch #littmry servics 
was voluntary by “clear, convincing and wneqatyocal evidmuce". 
Yvidenee that the citizenship-claimant tad gome to thn cone 
try of nis dual nationality at a time when ne vas gubject to 


Ae 


gonseription there was not sufflelent for the Sovermeent vo 





meet its burden of proof. 
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While in one senwe "nited Jtetes citizens who emigrate 
to Israel, bmowing thet they will ne called upon te serve is 
that country's arned forews, might be construec as Vo LIMmtears 
(over whom the “nited Etates as a nonperticipant in the Mdcdle 
Nast conflict should exercise a duty of orevantilon;, thse 
operation of the Law of Return poses A hydre-headed compli- 
eation. By obteining Israeli nationality without apelying 

for naturalization, tazing an oath of allegiance or Penounce 
ing "nited States nationality, the individual aequires ohliga= 
tions to the State of Israel while he retain&é obligations to 
the United States, and the body of doctrine relating to the 
obligations of dual nationals comes into effect. The dual 
national may weil have gone te Israel for the express purpose 
of serving im its armed forces and be in actuality « volunteer 
from a nonparticipant cotmtry, but when he obteins dual nation- 
ality with its concomitant obligations, tie inited States oan 
only suffer the consequencen of his conduct peeause of ite 


nresent inability to divest hin of ite neationslity. The case 

















— — 2 
1h ae Ted ey ee mep 


¥ 
i ne Re 


Pa ~ emauelpes oieasigall eabientaral 
 — i i a ee pte ee nem 


eer te pei oe 


<* je oe Ce COPRmomT egeny ments 

2) ee Or eee Sea a TH end Game spun , Js 
8 LT ee om HE pommel epee ete 

ON nt oh ae hmmm i ie eee er a amy 
ok | ew Maree S web © etdiorepe Kise 
i —}— erry « Se CV) Se we etd Bc alt 
Lott bee TOW We Reeth Aces! adds we 
- oer > eaAe Oe oe wee oe lseal 
-~) 7 tet home Derpriaer eet -opttaetiree gesee® a7! 
4 eomeetg!) lee teehee —@ «ole Seed ts oerP ace o! ete 





as te 


we) 





—= 








+! 





















“2 —* @ lrelee aeeweeeet UW Gea Ge Gs ~werert me: ; 


- 


iow of7) .peetle ape! eee ©) ei mee Tet Ba taolve oe 


eee ~h?® or ew —) Let’ .« —e are Aye rae | - tag 


veeteweter « ro! tetiee ot @@ Lae eee’? fees opi oT oni 
ee eh elke of ele tee perfor tee el gee © 
A ae eee ) dreedeotern ott copy 


aot ish Pee OU & Saawem < wipe yi 
“are = Oj ye Teepe 08) Ge bee Pee by thine 3 
ety 


_ 





‘Sa 
4 = 





a “a 


> 





{3 
1 


of the dual national is distinet from that of the ordinarr 
yolunteer who does not acquire the nationality of the ttate 
in whose armed forces he serves. This fact may mot luve 
been sufficiently appreciated by sra\) governments anc orgait- 


izations. 


mitea States citizens who ere dual neationeis, tuerr- 
fore, avoid the effects of section g4)(a3(3) when conseripted 
snto the armed forees of their other nationality. tn an ere 
such as the present, when conserintion rather than enlistent 
is the primary means of raising willtary forces throughout 
the world, such an exemption is at odds with the wniform ec- 
ministration of Section 349(a)(3), and with the very :anpuege 
of the statute which encompasses both “entering” anc “serving 
in" the armed forces of a foreign State. “hile there fay De 
some justification for extending the benefit of the doubt 
regarding voluntatiness to young men of dual nationality whe 
have been living abroad with their families curing ginori tr, 
who by reason of financial or familial deventency have been 
unable to tale up residence in the nited ‘tates, amd who havh 
peen drafted by the country of their dual nationailty whise 
they are minors, there would appear to be no such mérit in 
extending an exemption to persons who nave attained Lage. 
adulthood and who have continued to reside nermaziontiy ebroas 


knowing that they are subject to @raft in the country of their 


val 


vestdence. Even less ig there merit in extending an oneny tion 
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ty tndividuels who go abreall and intentionally aequire an 
additional nationality, tmowing that they also ae quire therely 


the obligations of citisenship -- ineluding uwilitary eervice. 
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h. Puture Constitutional “hallenges to Uection 249fa (3? 


Section 349(a)(3) of the Temigration and Vationality 
het of 1952 was not held to be unconstitutional by frovie Ee 
Rusk. Its constitutional basis has been significantly eroéec, 
however, by the sweeping language of Afpoyig, which denied. tha 
power of Congress to legislate the Loas of nationality of any 
unwilling United Gtates citizen. “Nevertheless, any extengion 


i to BWeetion 347%(a }(32) to negate 





of the princirier of 
tts enforcement constriues the “uwpreme Conrt's decision ©S on 
eaavisory opinion with respect to an act of Congress; the 
Court has historically held such advisory opinions ao wrt 
its power in deciding actual ‘cages ana Som Eroversies. 


‘Tf such actions as are here attempted, 
to determine the validity of Lecislation, 
are sustained, the reault will be that 
this court, instead of keeping within 
limits of judicial power, end deciding 
cases or controversies arising hetween 
opposing parties, age the Constitution 
intended it should, will be required tc 
give opinions in the nature of atvice 
eoncerning legislative setion, -=— & 
funetion never conferred unen it by the 
Sonstitution, and against the exercise of 
whieh this court has steadily set ite face 
from the beginning. "234 


Section 249(a)(3) should we filly enforced wmtil such 
time as an actual ease before the bipreme Court given rise ts 


a nolding that it ts uneonstitugtional.222 Tt showl’ be 
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pemembered that the views expressed by tho mefortty & 





4 orevaileé only by A narrow w@argin. “Changes in the 
composition of the Court which have oecurpea since 4 frovi 
was decided may well result in en upset of the balance of 
opinion and a return to the vrinciples emunciatec in reren ¥ 


lL, which have a resvected heritage of prior Suiletal 





acceptance. 


The Gapreme Court will have an ocennion in the near 
future to rule onee again on tie umintemled loser of fu ted 
Beates nationality in the cose of elie. xX. ager. 23" bee) 
this case, the citisenship-clalsent, lel, obtaluad mited 
States citizenship by virtue of Seetion 39. Ca)(7) of She 
Iemigration and Yetionality eet of Roya, eer Wale eetenls 
citizenship to children born abroad af parents af. Lenst One 
of whom is a “Hited States elttsen. Jection jl {oj of the 
nates" limites the grant of citizanehic by madting Lis req 
tention conditional wpon the imAlyiduel's cegipleiion of B 
period of five years continuous physical presence im the 
Mnited States between the ages of fourteen end twentyrealeht. 
BSellei was born in Italy of an Itelian father end en smericet 
mother. From chil@hoo@ he bad ‘wen regardec as @ ‘“aitec 
Btates citizen by the Goversaent. he entered the ‘wited wtatec 
on visits without e viea, obteined o ‘ited Ttater oassnorh eat 
registered for the denft. ‘fter varlows otianalone of Bip Saas- 


port and warnings about the effect uf Reoticn 3GR($7, Melied 
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Paited to tuke up redigenes in the “mitel i teter prise in 
hig twenty-fourth birthday, and the epartment of of te Gre 


jad thet me hed lost hie “hited states citigenshin. “r 





the basis of the decisions in Uchneliwer ¥. Lugt, game, ard 





Mirovis x. 2ugk; Bunr2: & thremeiudve District Tourt hetl< 
that Congress may not grant cltizenehip end then ca@iiter the 
grant by "... creating a seconc c.iass citizenship or temein- 


? Oak 
ating the grent.” RAG 


The Court stated: 







“In Afroyvim the Court overruled Cerag, 
disearded the case-y-case apnroach, 
ena sounidet a general theme that was 
eontrary to the nrevioutly ctated 
eesumption that Congresa hed the power 
to empatriate citizens in certain 
eLrenmetances, Oo 





While voleing appreciation of the Jowermecut's arrument 
that Geetion 301(b) was intended to aseure that, *.,.cllidrea 
of mixed allegionce have some commection to the state timat da 


offering them its protection amd other benefits of cltizen= 
a1 ‘ 
ship.", the Court nonetheless coneluded thot! 
$) BS 3 | 
“The proad teaching of sud oyip end. 
Colmeider is that ince waerioan 
eitigensnio hac been recognized oF 
conferred, Congress aay mot repove 
the status it is for the citizen 
to abandon Nis eitizenmshic volun- 
tarily. “OD 






The case was argued before the Suoreme Courh on i daze 


ary 197° on appeal by the United étates: no Jeciaian woe Peer en) 





















2 
I tall hi 
> TT a A Ad et 
—— = 2 See ere et at 
er fro IWS Geir e + cms ee ee 
es i ee 1 | 
—— © ele l) eee Gee © getenre —,- 
"C- yg 





i lly S * Ae ate" “> 7 "TH Ve 6 omlala *q 
re he rw &... 6 - i.e a if a au + 
v= er ee ae “+ wan) sam eS il 


ein EE ae * eee es hae —— 


= = 
=z: 







- ——— e718 ae ——e ome -— 
A ge eee ees 

~ tn actus att sor 
pe al Ly Bid 
<8 (be As 06) esas a 


ee Ye eee) epee pee me Tee oe “—) Amey 
went o- Qu eke cf tt Gee aoe oe | ie “aA 


iy the Court, and thee ohwe wan restore’ te Soe calendar for 
Tearguenct in the 177° Pell Tem. Valle the question pre- 
sented for decision on epyeal comeerns the power of Congress 
to attach a coldition subsequent to « grant of cltizenehtn, 
$% ig evident that the issue is essentially the save as that 
presented in Afroyim -- 4.9., whether or not Congress has the 
power to deprive m unwilling citigen of his eitisenshin.**3 
Should a constitutiowal test of Ceettion 37(a){3) 
result in » rejection of the reasoning in Liroyig ene 4 
return to the position that Tongress cows Deva jower te ex- 
watrhate unwilling citieans, the etatatory (weviaion My stti. 
be eubject to other constitational challenges. Te To 
threshnhol’ issue of the existenme of Congrwesional power to 
legislate expatriation i affirmstively reeestabllaued, Whe 
statute must vithnstand the challenges thet it scomrtltatee & 
munishment. is diwewesed abeve, in Lanner X- 








Martinez, supra, “r. Justice Goldberg, spomning for a Tive cen 
majority composed of Chdef Tustice Marre and dnaticws Teer, 
Douglas and Drennan, in addition to himself, hele that ae 
yatriation under Jection 34$(a)(1°) for departing or Pamainine 
outside the furiadiction of the “hited Cthatea In wartine of itt 
time of national emergency for tha puryowes of avoiding or 
evading military training evi service wat a punitlve noesure 
which was wumeonstitutional in that it failed to previde the 
arocedural sefeguerds of due srovess guaranteed by thm  itts 
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and Gixth (mandments. Omly three seuhers of That Mive mon 
majority remoim on the Supreme Court foley, and it 2 s indesd 
vossibie that the view of the dissenting Justices in Mendoue~ 


Will weevail in a future test. Their view would acid 





that denktionaligation is within the planttwde of Congrass’ 


Peguiatory powers and that 4t is mot a penal sanctim. 7% 


4a certainly & sustainable contention that expatriation for 
Ww 


certain uncoerced acts couritted by citizens abroad ip not 
a “punishment” in the constitutfonal sense, requiring cote 


Po 


Pliance with the procedural safecuerds of the Pifth ana Sixth 
snendments, where the individual is not accused of a criag, 
gubjeeted to a criminal proseation or to the deprivation ef 
nis life, liberty or progerty. Loss of nationality for m- 
euthorized foreign military service certainly falle within 
this category since Federal iaw does not make such conduet 


wae, the conduct giving rise te 


Naw 





fenationalization was also a criminal offense, and the two 


easec are thus distinculishedble. 


If exvetrietion for yvathoriget gervirs in Porcion 
ameed forces is held to be not oimitive, te edditimmel coneti- 
tutional chellenge of gunisiment wWiieh is ovucl ene umuaduel 
because of she possinility cf stetelananess loes now arlae. 
Se plurality opinion in Inman wv Babies, auppa, Wich bale 
that the creation of © statelasmMmers wat a cruel anc weigietl 


punisiment in violation of the Eighth imemirent, gay © 
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distinguished on the basis that exgatriation in thet obese 
was imposed aa an edditional penalty for conviction by courtse 
martial for desertion from the armed forces in time of war. 


There expatriation was clearly utilised as a punishment. 


tn a ease where denationaltaation ig held ta be mmitive, 
and compliance with the procedural safeguards of Uhe Pifth arx 
Sixth Amendments has been initially datermined, it is possible, 
ef aourse, that the Gupreme Court could follow Ergo and cuare 
acterize denationalizetion as a eruel and wunusuel bunisoment 
constitutionally prohibited by the Dighth omendment. ft is 


submitted, however, that such a characterization 26 nov VOLIG. 


Nenationaltization with regultant steatelessness “Aoed 


> 


pd 
~~ 


indeed carry with it serious conzequences for an Individual, 
but such consequences are not necessarliy trie. enc wurmiieuaL 
punishment simply because they ere serious. Vurthersore, 14 
48 not likely that an individual whe is deprived of his mited 
States citizenship, and who is rendered stateless thereby, WALI 
pe left to wander aimlessly and alone throughout the world. 

am examination of those subsections of Section 34¢(a) which 
have not yet been declared unconstitutional reveals that in 
each instance the conduct whieh gives rise to expnatriation Pre- 
fleets an existing attachment by the individual to a foreign 


State. To a greater or lesser degree i: 


$4 


each cage, the indi-~ 


vidual hes sought to identify himself with another country anu 
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nas been sc accepted by that country. The provisions pre- 
geribing lose of nationality serve oniy to give legal effect 
to what is already a sociological reality. 
RB. An Avpreoach to Deprivation of Kationsllity for 
the Future 
One conclusion of this study is that legisiative 
expatriation of an wnwilling cltigen should be upheld in 


some instances. 


Certainly, under international law deprivation of 
nationality by a wiilateral aet of “tate, even when it 
results in statelessness, is permissible. Denationaiization 
resulting in atatelessness was specifically recognized as a 
permissible consequence fer certain individual conduct in 
the propesed United Nations Convention on the “ecuetion of 


Cbatelerzsness. 


Ags considered sreviously, irticle 1% cf the “niversai 
Declaration of Human Rights, which recognizes the right of 
“everyone” to have a nationality, nonetheless acknowledges 
the power of a “tate to withdraw its nationality by a uni- 
Lateral act. In setting a standard of achievement for nations 
on the basis of human rights to which national cdecisionemazers 
are obliged to look for guidence, Article 15 requires only 


that such deprivation of nationality not be “arbitrary”. 
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The Constitutional prohibition of the unintentional 
Ross of United Jtates nationality is not at all as clear 
as the formulators of that “absolute view’ insist. The 

4storical basis on which it nas been predicated has been 

lergely refuted ty Justice Uarlan's dissenting opinion in 
afroyim end eleewhere. As has been demonstrated, it is 
certainly not a view which has commanded umenimous judiclar 
adherence. ‘4s stated by Maxey in his appraisel of Chief 
Justice Warren's Gissenting epinion in Verez: 

“There 1s nothing irresistibly come 

nelling in the Chief Justice's thesis 

that the peonle, because they are sov- 

ereign, cannot be deprived of their ci- 

tizenship. The ‘sovereignty of the 

people' may be a fins oratorical 

flourish, but it is rather dubious 

constitutional dectrine. Nor does 

the authority mustered by the Chief 

Justice in support of his contention 

that Congress is without power to 

take away ecitisenshis withstand close 

seruting, ” 24h. 

Previous appraisals of the constitutionality of various 
statutory provisions prescribing loge of inited “tates nation~ 
ality have tended to focus on whether the individual's eype- 
triating conduet indicated e ‘voluntary reLineniennment’ of 
eitigenship. As pointed out by Mr. Justice Zarian in dis 
afroyim dissent, this phrase ic susceptible of a twofold inter- 
yretation; it may refer to the logical inference to be drayn 
from actions which are performed without duress, or it me? 


refer only to actions committed with the intention of 
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effeetuating loss cf citizenshic, It hue in fact been usmd 
in both senses, and its continued use does not contribite 
eo clarity of analysis. The ottorney General's Upinion 
analyzed previously, and reorinted in (ppendix | of this 


study, whilises the phrase and thus has this defect. 


et 


The conceptual diffieulty posed by the phrase "volune- 


tary relinguishment’ is revealed in a recent iaw review 
article attempting to define the term. 2*) In an effort to 
give “voluntary relinquishment” a substantive definition, 
the author states: 


"’ eitizgen should be held to have 
'yoluntavily relinquished! his Jmer- 
lean citizenship only if he volunterily 
and formally renouneces that citizenshis 
in a manner prescribed by law, or if he 
voluntarily and intentionally acanulres 
a foreign nationality. If he is @ Uual 
mationai, he should be hela to nave re~- 
Linguished his citizenship oniy if he 
voluntarily commits a hostile act for 
the state of his other netionsiity and 
Knows the ect is inconsistent with the , 


’ his 
obligations of his mmerican eitizenshin. "= 


eae 


ws 
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Laying aside for « moment the possthle aubiguities of 
a test consisting of a “voluntary and forasi renunciation of 
citigenship in a manner preseribed by law’, the autnor had 
stated earlier in his appraisal that: 


"In the case of 4 non-dual naticnal, 

eBoy ® eitizen only of the United 

States, any definition of ‘voluntary 
relinguishment! that embraces conduct 

short of aequiring a foreign nationality... . 
seems unnecessarily and unfairly proad, 27 
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hus, the author would seem to permit © voluntary end formal 
remmeiation without the intentional acquisition of a fore 
@ign nationality, an outcome which he had elready charac- 
terized as “unnecessary” and "unfair". That his voluntary; 
and formal renunciation 1s not confined to a written instru- 
ment expressing intent, but also "embraces conduct’ (thus 
eliminating @ possible distinction between the two character- 
igations) ean be seen in another of the author's commente: 

"Intention to relinquish citizgenshinp 

must be either express or, inferred 

from the voluntary aet, "oh 

It is readily anperent that an intent te relinduish 


eiltizenship may be “inferrec" from a variety of “voluntary 


ntion 


an 


act"/s/ established by Congress as criteria for expatri 
and that these acts may be construed es falling within the 


author's test of oa voluntary and formal renunciation of citi-~ 


genship in @ manner preseribed by law. The broadness of this 
latter test renders it wnvorkably ambiguous. In addition. it 


is precisely this “inferrence” which the .frovin cace held 
could not be drawn. Ussentially Afroyim held that Tongrese 
had not the power to grovide thet a citizen's emduet could 
give rise to an inference “voluntary relinguishwent’:; "vol- 
umtary relinquishment" under ifrovin means intentional re~ 


linguishment and that intention must be express. 


analysis which uses it as @ test. 
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The test of “express renunsiation” of nationality 
was propounded by Boudin prior to bfroyin as the only con- 


stitutionally permissible atandard. In his article, 


wes 


Involuntary Loss of imerican Nationality,’ Boudin denied 

the legitimecy of the historical basis for Congress’ denation- 
alization authority. hile the language of the Afroyim majcr- 
ity opinion considerably confuses the matter by referring to 
twoluntary relinquishment", it is evident from the opinion as 
a whole that the Court adopted Goudin's “exoress renuneiation" 
test. Boudin indicated thet Congress could name certain un- 
desirable conduct by a citizen abroad a criminal offense, and 
by so doing give notice to the world that we desive to avoid 


embroilment in the internal affairs of other nations; he ccn- 


ras 


eluded that the "... drama /of denationelization/ is surely 
2% 


not a requisite to international anity.” 


53 


: owe 
eueh a conclusion is another “fine oratorical flourish’ ,” 


and it may be the solution which the United States is forced 
to adopt if the Supreme Court pursues the ifrovim rationale 
and further narrows Congressional power to denationalize an 
unwilling citizen. It is well established in constitutional 
lew that Congress does have power to enact laws regulating the 


conduct of citizens while they are beyond the Linits of the 


nN 


ot 
territorial jurisdiction of the United States.* = As stated 
by Opvenhelm-Lauterpacht: 


Tne Lay of Nations does mot prevent 4 
State from exercising jurisdiction over 
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132 


"its subject travelling abrosc, since wa 
they remain under its pergonsl supremacy. "¢?3 


However, making certain conduct abroad a criminal offense 


$8 not a solution which reaches the problem of the citizen 


7 


who avoids criminal sanctions by remaining outside the 
jurisdiction of the United States courts while continuing 


to flout the law of his country. 


The present contreversy with Arab nations over the 
service of nited Gtates citizens in the armed forces of 
Israel presents a clear example of the need for the power of 
a sovereign netion to declare certain acts of its citizens 
sbroed to be exnatriative. 4s was stated in the majority 


cpinion in Perez v. l, Supra, there is a “eritical 





connection” between certain conduct abroad and the posses- 
gion of American citizenship by the person committing the act 
which makes such conduct petentially embarrassing to the 
nitead States, and “pregnant with the possibility of embroil- 
ing this country tn disoutes with other m»tions. ‘he ternine 


rot oak 
muy 


ation of citizenship terminates the groblen."*-" 


In enacting the various subseetions of Jeetion 349(a) 
of the Immigration and Nationality ict, Congrass has identi- 
fied conduct which, insofar as it ie not oriminai, is at 
least a Gimimation of undivided allegiance to the “nited 
States. Congress, as the collective will of this nation's 


citizenry, has determined that such conduct in diminution of 
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allegiance shail result in the severance of the tie of 
nationality with the individual actor. (Certainly, the 
individual's conduct must be uncoerced for that result to 
oeeur.) The supreme Court's constitutional erehibition of 
the vower of Congress to expatriate an unwiliing citizen 
subordinates that legisiative will, at best, om uncertain 
grounds. as stated by Mr. Justice Harlan’ 

ePHe construction now placed on the 

Citizenshin Clause rests, in the last 

analysis, simply on the Court's ps 

dixit, evinecing iittie more, it i 

quite apparent. than the present 

majority's own distaste for the 

expatriation power. "295 

The emaseulation of the expatriation power, and the 

general uncertainty in the administration of the lose of 
nationality laws, which the overly subjective test of intent 
in the sAfroyim case has created, can be observed in the 
interpretive guidelines agreed upon by the Department of 


ey 


State and the Immigratior and Naturalization (Cervice Puliow- 


= 


ing the issuance of the ittorney General's Osinion. 
instructions, containing general principles and procedures, 
were trangmitted to diplomatic and consular pasts ahroad on 
16 May 1969 fer use in the processing cf statutory exoatria- 
tion eases.°°° ‘4s stated in a recent articie by Yr. DU. :. 
Duvall, an Attorney for the Jnited States Passport Uffice: 


"Under the State-Justice guidelines the 
voluntary performance cf the following 
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"sets is sonsidered highly persuasive 
evidence of en intention to relinquish 
citizenship and will normaliy result in 
expatriation absent countervailing evidence 
ef an intent not to transfer or abandon 
allegiance to the “mnited Otates: natur- 
aligetion in a foreign state: a meaningful 
oath of allegiance to a foreign state; 
service in the armed forces of 2 foreign 
state engaged in hostilities aceinst the 
$nited uUtates: or service in en important 
political post under a foreign government. 
Sther voluntary acts under the remaining 
statutory ‘eewtriarice Srovisions papuely 
Will not result in expatriation wuniees the 
yesord in the osrticular case contains 
DET SUESIVEe evidence of an imtent by the 
eitisen to transfer his allegiance to a 
aereaet state cr abanéon his allegiance to 
the Tnited States."297 


fhus, im any proceeding to examine whether an indl- 
vidual has lost his “‘nited States nationality ander the 
statute, the Government has the burden of establishing by 
a preponderance of the evidense,??” that (1) the allegsd 
expatriating act was zommitted volunterliy, £.@. witnout 
duress, (if the lack of voluntariness has been raised by 
the citizenship-claimant) and that (2) the citizenship- 
G@laiment intendec to effect the loss of his United “tates 
citizenship in committing the expatriating act. where the 
Government fails to meet its burden of esteblishing volun- 
tariness, the inquiry ends in fevor of the retention =f 


nationality: the question of intent is no longer re.evant. 


tf his ease of lack of volumteriness is uncertain, 


the citizenship-claimant need not rely on srevailing on thet 
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issue, but may fall back upon the Government's burden of 
establishing his subjective intent. It if obvious, thet 
absent an express ceciaration of intent, any huran conduct 
may be rendered ambiguens by the actor's claim that he did 
not intend the natural and vrobable inference te be draw 


from it. when the indivigual is froe tc intersose his 


+. 


Subjective intent as a bar, the Government's burden is vire 
twaily an impossible one. “hie tan be seen in the Justice. 
Gtate guidelines for establishing ioss of nationality for 
uneuthorized foreign armed services. 


Punder the guidelines, exratriatien undsr 
that provision /CUection 345 (a)(3)/7 cu: 
oecur in only two ways. One, when the 
service is in the ammed forces of a forelrn 
state engaged in hostilities against the 
ited States and the record contains no 
persuasive evidence that the scerson intended 
to transfer his allegiance to th 
oreign state or te abandon his allegiance 
to the Tnited Otates; and two, when the 
service in the armed forees of a state 
t engaved in hostiiities against the 
"nmited States and the record contains 
persuasive evidence of intent to transfer 
allegiance to the foreizn state or to sbane 
don allegiance to the “hited ‘tates."25° 


Under these standards, « citizen would be free to join 
ém enemy armed foree engaged in oven hostilities szainst the 
Ynited States, and then to claim at a later date that he did 
not intend his conduct to be expatriative, that he was always 
Loyal to the tmited Jtates and (possibly) that lie Tough 


against the United States only because he disagreed wit a 
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particular governmental policy. That such a resuit could 

be obtained is nothing short of preposterous, and yet ctiearly 
4¢ could be obtained under the present guidelines, particu. 
larly in view of the liberal standard of versuasive evidence 
which the citizenship-claimant needs to present. ~ L& 
should not be forgotten in considering such a result that 
when the subjective element of intent becomes relevant to 


the inquiry, voluntariness of conduct hes already been es5- 


tablished. 


The potential impact of the /Lfroyin case ‘upon nitec 
States foreign relations is substantial. °o2 "ited States 
eitigens, native born and naturalized, may Live abroaa for 
extended periods of time and cease Ts marticinate as citizens 


n the normal community processes ef this country. chic 


ly in the internal affairs of a foreign State -- they may ob 
tain a foreign nationelity, take an oath of aiiegiance, serve 
in the armed forces, hold a political or appointive office 
and vote in a political election -- as long as they oreasnt 
‘oerguasive evidence” that they cid not intend to lose their 
@itizenship thereby. 4m open and democratic soelety may nave 
to bear the los2z of the contributions of its cit 
t 


abroad, but it can and chould demanc vnat hose eltigens 
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réfrain from involvenent in foreign interne! affairs. 

in an era of sensitive laternational relationshins, where 
the attitudes of segments of a nation's ponulation are 
studied by foreign covernments in the process of determining 
their own policies, the “nited Itates requires the undivided 


* 
i 


allegiance of all its citizens. HKited (tates eitizengh 


$v*e 
‘ 


— 


Law 
| ad 


ae 


“LgntLy 


4s indeed a precious heritage whieh shonid not he 
Loat, but it is not too much tec expect that citizens abroad 
Will evince by their conduct that they truly do have such 


& Pegard for it. 


in a future test, the voupreme Court shouid return to 
the reasoning of the Pereg case and uphold the power of 
Congress to denationalize en unwilling citizen as a necessary 
and proper means to effectuate the Federal vower to regulate 
foreign affairs. Certainly tne expatriative conduct muct 
bear a rational nexus to the syvecific Congressional resulatory 
power. The conduct sanctioned with loss of nationality mist 


impede or impair the exercise of that vower. Turther, Cone 


ed) 


gress cannot act canpriciously or harshly oy mavcing any dig» 
Favored conduct expatriative. The conduct in quertion wust 
represent s diminution of the individual's undividec alie- 


- 


giance to the “mited States. ‘much conduct may include an 
express intention to renounce citizenship or conduct fron 
Whieh diminution of an individual's tmdivided silegiance ary 


oe inferred. 
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the Court should abantion its test of "voluntary 
relinquishwent”, ia view of the uncertain meaning of that 
phrase, and should focus instead on whether the individusi 
has been genuinely coerced in his commission of the exna- 
trative act. ‘Where coercion exists it i¢ not sugzested 
that expatriation should result. dere there ie no coercion 


the individual brings the consequences of his conduet unon 


4 


a 


himseif; loss of nationality is not imposed upon him by the 


fiat of an oppressive government. 


Inauthorized service in the armed forces of a foreign 
State meets the above propesed constitutional criterias for 
expatriative conduct. A rational nexus between wonutherized 
foreign military service and the power tc repuiate foreign 
affairs exists in the very substantial vwoseibilit 
Séfrvice may draw the United Jtates [nto conflicts im waich 
it desires te remain a nonparticipant. That such service is, 
at @ @inimum, vroductive of internationsl discord has been 
cdeuonstrated. liso, individuals serving in armed forres 
abroad may be aiding the advancement cf international »nolisies 


contrary to the aims and interests of the “nited Jtates. Pure 


i 


ther, the power to deRationalize for whauthorisec foreign 
military service permits the United States te exercive more 
effectively 4 nonparticinant's duty of prevention in restrict. 


& belligerent's aceess to its human resources. Ouch 2 





restriction is in Keeping with the development of more stringent 
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coneepts of neutrality in customary international law, which 


are, in turn, reflective of the greater degree of regu wiation 
actuelly prectieced by & State with respect to its citizenry 


in the letter part of the twentieth century. 


fn individual's aet of entering or serving in the 
arged forces of a forelon Ctate without authorization cere 
tainly constitutes a diminution of allegiances to the “nitec 
States since he must also bear a loyalty to the coumtry in 


% 


whose armed forces he serves. Vurthermore, during his fore 


‘* 


eign military service, the individual is unevailabie to 

honor his obligetion of service te the United Ctaten. tual 
nationals, who by their very status bear dividec Loyaities, 
should not avoid the consequences of unauthorized foreign 
militery service beeause of conscription. When they have wili- 


ingly aequired en edditional nationality, or, after obtaining 


9, 


majority, they have remained in the country of their other 
nationality kmowing that they are subject to a military draft, 
conseripted ammec service should not be regarded as coeresd. 
Loss of ‘Inited States nationality by dusil nationals in these 
inatances merely evidences the sociological reality of their 
attachment to a foreign commtry, and certainiy is not objec- 


tionable because of resultant statelossness. 


The admittedly distasteful aepect of resultant state- 


Lessness, and the contest over whether statelessness t6 & eruel 
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and unusual pimishwent, could bw eliminatec br e& restoration 
of the provisions of the Metionality Act of 1940, which wade 
loss of nationality for uwnautheriszsed foreign armed service 
eontingent upon the acquigition of the netionality of 

foreign country. oo" Cueh a chenge in the Imeigration end 
Wationality Act of 1982 wae recommended by the Cresicent's 
Commission on Iwmigration and MNeturelisgation in 1953: however, 
4t was recommended for reasons other than avoidance of the 


constitutional echallenge.*"3 


& peversion to the vrovizions of the 1940 Jct would 
eliminate the consequence of stutelessness, but 1% would net 
solve the vroblem of avoiding “nited ‘tates! eebroliment in 
international controversy over the unauthorized service of 


ber citizens in the armed fereces of & foreign country. -me 


way would still be clear for jnited ‘tates citizens te serve 


te 


in foreign military forees, as long as they dic mot a 


> 
« 

-, 
wt 
ef) 


the particular foreign nationality. The powsins @ oreladice 
to Tnited States' foreign relations would somtinue to exic.. 
To vermit such an exception tc the rule would ago underline 
the rational newmus between the exmatriating conduct af the 


regulatory power of Congresc. 


Tt ig true that oeerican history from evolutionary 
times is replete with examples such as Lafayette, LosgeLusico 
and von Steuben, 211 of whom were foreigners serving in the 


armed forces of a nation other than their own. in acaitzior 
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American citizens lave frequently been motivate to rerve is 


¥ 


foreign armed conflicts, such a2 the spaniel Civil ar aad 
World War II prior the nited States' entrance. ‘uch @ nise 
tory may ve said to constituve & tradition of reerest in the 


Thited States of a citisen's freedom to fight for ae cause 


© 
3 


abroad. However, no matter low nobly or edventurous.y iii. 
goired, such inclinations cannot be held to prevell over The 
political realities that the actions of & country's citizens 
may be construed as an expression of national polley, or at e 
minimum «- of national sentiment, and thet such an expression 
ean result in serious and undesirable revereussions in foreign 
relations. The interests of an entire nation may not be sue 
in jeopardy ty the actions of a select few of its citizens 


~ 


pursuing their personal emis. 


Guffieient leeway is accorded those whe wish to aanppnee 
foreign causes through service [n foreign ailiteey forees ty 
the terms of Section 349(a)(3) Ltaelif. fF t 
eitizen first obtains the permission of the /ecretary oF . tate 
and Secretary of Defense, his service in o foreign armed feree 
Will be with impunity as far as the lesa of nis oltizenship 


4s concerned. This element of regulation permits a review 


flict or embarrassment for the Jnited Utates is not foreseen, 


the individual may be permitted to satisfy kis personal goals 
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abroad. where conflict or embarrassment way extev, Shis 
privilege must be denied. in viley of the Intrigaectes of 
Whited Utates foreign relations ai tne potential for Mise 
ehief which foreign military servire creates, it @uonld not 
pe expected, as a practical matter, that tig permiséeien will 


be frequently crantec. 


tn the finel analysis, it is necessary for the cot} 
dinate branches of the United States Government to begin ta 
speak with one clear voice with respect to loss of United 
States nationality if it is ever to maintein any Seu branes 
of credibility on the subject. -. yeaffirmaition by the 
Gupreme Court of the Congressicnai power to @@pabriatve in 
eertain instances, es suggested above, amc an ahnndouaent 
of the test of “voluntary relinqiishwent”in favor cf a tent 


7% = 


of “uneoerced conduct”, would hopefully provics whe Lesrtive 


praneli with guidamee in enforcing the law, anc permii tix 
2 


disharmonious voiecs or the Yederal Coverne@nt to fy 


concert, 
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ite ght 9; 5 Madson, 


Weis, Livy aad 
(1056) ab O56 


Wigttonality is a subject orimariiy of eunicipe! es 
distinguished from international inv. The fuet that 
the metter ia largely controlled by remicteacl fav free 
mentiy give rise to conflicts vetwean tie lewe of 
Asffarant soumtries and results in macy cisce of Com 
metionslity. Tor eXampls, & person bern ie « comrtrr 
mve the aationality of that country by reason of 
Birth therein and at the seme ther “eve the aa ti eee! Se 
of encther country br reason of tiw Tact Ghat ole pte 
ents are nationals of such other somtry) oF & Ssorsa, 
although acquiring a now natlonailty tarough we tiveli- 
gation, may not lose his former natiomality. ‘dae 
OCRNEPLGS , partioular.7 wmrovean countries, refuse te 
recoenine the right of their nationals to expatriate 
heciseives by naturalization emsent under corte Ls oon 
. ITT Hactworth, Cigest of Dabenwtious. Law 
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wetiong) lew (lauterpacht, “th. of. ), @7T3, oet™o- 


















At tions 
(L962) ied. 





piel 


Phe between the individual ad « estate the quection 
whether he is or 18 hot @ national is a Gutter of the 
internal lav of the state. Sat the question whether 
or not an individual possesses a certain notions. tty 
may @asily he raised between states ant for the esettic-e 
ment of such a controversy an apperl to munizt 1 ew 
may not be decisive." Viliteme, “Denationalization’ , 
VIII MY-1.L. (1927) 49, SO (quoted in 0 Whiteman, 
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yoond WM. enderson, Zhe Yew Leki. 2kaad, Vol. On; 
lovenber 1969, np. ly 


~ = ayepane Star, No. 312, Wnshington, O.%., 
peak qr 


ong we jw 
367 SoS. 253, 97 5.Ct. 1660 (2907), 


.7 = Spochtes ” ve B. ' ‘ ‘ = } y = e* 
ay a) BACK Dee. af) rly oe SOE TM. » oe . tt ‘wer. , 


Tho. 34 (196). 


The sane provision was reenacted ea Teetion PW ofaity>? 
of the Temigrats on amd Tationmality act of 27 June 
1952, @. 477, GG Stat, 27, © .d.”. agg (BGG s, Eh 
Latter 2 beovlotc On would ai gc, tnowefare, ouffer Una 

; byes eI set forth in Aprorin. 

See ote i+, 








ew piet,ae 8 
parcsin. 


@ Weda.c. £1468. 

1.6.0. 61557 (a5(3). 

68 GEC. O8400(027(5), Thies section is @ re-enactment 
of #0L(e) of the flationality jet of 1940, which vee 

the statutory provision disaprroved in  frovrime 

Deva te oneurred on April o3- BS aml Jone 16, 1952 in 

the House of f Representatives ond on May Vece and 

June 11, 1952 in the Senate, 

@ Song. Bes. 9160 (1992) (remerts of Senator Timamboreny }. 


I. N.Rep. No. 1365, Sand tong., Qnd Bear, (190°). 
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Jaint Meerings before the Subcomaittees of the 
Cometititees on tie Judiciary, Gand. Comp., let. <@8s., 
om €.71¢, B.R.2379 ond W.8.2826, Piils to tevige 

the Laws “elating to Immigration, Naturalization. 

end Yationality, '.5. Sind. Consrees, Jearincs, 

Lib, of Congress VSR.142, 7ON=7LO. 


8 O.G.0, 81438, 

Bee Vote 2, Mearings at 101. 
i. 

ig. at iif. 

dG. , Tid-722 

iA. , 200-288 
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‘Wo other comtry im the worl ims as many siimera be! 
roemde for expatriation ae the United Ttates. “ith 
tise exception of Nugela and Lts Lrone-curtain satals ites, 
no other country geeke tc tave away oltiazenelip es 
avbitreriiy as we do. West camtries of tap world seul 
to vreverve citizenship instead of tating iv wy. 
During the last 10 years we have exnatrietod over 
19,000 eltizens, not bec@use they vere disloye., ut 
because of some unwitting act on taeir part, such 40 
remaining outeide the “nited States Guring che wor 
weare yer transportation back to the United “uetas 
waw G@4fficult or tmpegeible and when we lad no consuls 
established abroad. Clore to +,00 people have Loot 
thetr smeriean eitigenshis wy voting im Ttaly. ‘nd 
it vas coup Government thet urged them te vote §o that 
the Commmists would not eyaaen, control of Ttale. 
We also believe that only voting in national for@im 
elections should expatriate and thet voting under 
misteke, duregs, or any other undue influence, whether 
Lt st of coral pressure or other tyne of unduc 
pressures, ghowld not result in expatriation. 

\ thoreugh study of our expatriation lawe shoulca 
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be undertaken. The history of oir empetriation Laws 
ghould be stuliel, esc well as those of other cemtrtes. 
We wotmit thet such a study wlll reveal thet we heve 
gome too far 4n expatriating our citizens, that we 

are tec exhitrery, and thet we provide for the lass 

of citigensiip vaere individuals perfers ects esraae 
which wre not inconsistent with continue’ Allagiare 
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ome'd. *to the United Mates. es 4utmit tast thers 
{fs new to thorough?y veviae our ormitrietion Lew to 
theveliee thas in fuvor of retaininre citizenship and 
not, as is Were proposed, ta expand the clase of pare 
aone who are eltnrer aval Oe or ovraetriotee. 


“T ites present form the bill haa completely étr- 
regarded. constitutional regtristinge upon fenorta- 
tion, denaturalization, and expatriation. If all 
oseible constituttonal objectiver are not cere- 
fully heedel, then, yours after the enactmant of 
he pi21, an alien or eltizen gay be able to Le 
“uence the Suprmme Court of the valldlty of such 
obfeetions, with the reeult that thousenas of jerte 
ceedings will be veid. The havoc end confusion 
which resulted when the .ompreme Court voided ¢ 0. 
deportetion hearings im the “img saee wiht agsin 
he repeated. This Coes net mabe for orderly qwd 
efficient administration of our inmirration as 
nationality laws.’ Id. at (sde8602. 


ba | - taf, oe Fe 
y | 1682S. re. Ges, 











ee Gectiion 294 of the teteretion me Nationality 
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etatue of the imiivicnml io cla Pe'et.G | 
etate and ere often used eynomynousty. The word) 


tty, however i hes a broader ceaning tay the 
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wort oitizenmbin. likewise the terms oltinen end 
natioasl are Zrequently uaed interchanageatly. 


here again the latter tera ie beoaler In ite scope 
then the fomer. The term sitizm, im tts peemrel 
seseptetion, is applicable only to @ porsme whe LS 
endowed with full polities? and civil rights In the 
pody volitie of the state. ‘The ters peblons, includes 
a oie a$ well as a verson who, thoug, not a sitlson, 
owes vermenent allegiance to the state end is entitled 
to its protection, ag, for exemple, natives of certain 
of the a vosseasions of the Inited Staten. <“% 
Glso tnelades legal eutitios suck cs carpore tions. 
Certain elesses of persons are doecribed ag ‘rationals 
but not eltisens' by section 20+ of the Nationality oot 
of 1940 (% Stat. 113°).° ITT Mmcmworth, Bigent 2h 
eer 8 od aod i Laie (7.840 ) aD, 


P alan « ; - "¢ 
ASEOEER L. Paes 999 Fe tee Gil 
TSA SS eo mT Rin F 


ou. Rug, Siame at O55, 7 S.Ct. at Boal. 
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la. at 295, 37 E.0t. at 12. 
Za. at 297, 97 B.ct. at 1662. 
Id. at 3, 37 3.Ct. at 1665. 
Id. st 268, 67 S.Ct. at 166%. 
356 2.3. We, 75 8.0%. 968 (1995). 


™ 
a 


% 


30° 1.8. at 260, 97 G.ct. at 1668. 

ig. at 257, 07 6.0%. at 1662. 

Tg. at 267, 97 gict. at 1667. 

29% 3G. at G69, 7F S.t%. at OT. 

Mm. at 70, 70 B.ct. at ‘ai. 

307 (hS. at 262, 37 Gitte. at LEGU (emphasis supplied). 
Ig. at 269 fem.1, YY S.Ct. at 166 60-1669 Stm.1i. 


| Ly 19 Row. 393 (1005) The case held 
hae ether omancipated or not, “+: mot 

et tiseas of Mor tne ‘ited States ond worse mot entitles 

to any of the privileged and immunities vearerval 

oy the eo rongsti tation upon citimens of the ‘ALted 

States. The Supretie Court further held that no state 

by amy act of 1ts own  aaeed inne the aGoption of 

the Constitution, could make 4 nerpon a citise - 

the Tnited States by conferring state eLticenelhi 

upon him. 


33897 "6. at oUt, 87 a.€t. at pes. 
> Wheat. 738, 6G he Ma. 2m (10a). 
169 1.3, 649, 10 6.Ct, 49a CLOOF), 


9 Wheat, et S07. quoted tn poms 
at 261, oF S.Ct at: G1 GO 


307 Do at I6G<257 » ey L.ct. ai Lee . 


Ta Giscuesing these dinte, “ir. Justice Marla eteted: 
"the Lens piece of cvidence vit witith. tea Coanct 
. for this sertoe if eo peiel cbiter Cietas frm: 
t} - ominton for the Court in Twborm v. a: 
2 Weates, » Ween. Ted, Bay, & Wood. OO, 
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eont'd. “written by Mr. Gilef Justices ierihuli. “ute 
use of the Gictue is eltiraly unpersussive, Cor “ts 
+ayme and contert meee quite plain tet Lt oemot 
have been intended to reéch the questione presected 
here. The central iesue before the “orrt dn seborm 
wis the right of the bans te bring 10s sult for — 
ecuiteble relief in the courts of the hited “tates. 
in argiment, counsel for Osbern hag aveerted that 
although the pant ned been createti by tha lave of 

the nite! States, 1t did act necessarily follow 

thet any eawee involving the wo tet arisen mder 
thoge lews, Counsel urge fy anhicey Chat the natur- 
aligation of an alte wircht ae reat’ir be seid to 
confer upen the new cltize: © tight te bring m2” | 
netions in the federal courts. T., #t MgO, 6 
Ie. 20%. Wot surprising! y ‘hye Court rejectec the 
gialogy, ani reuarized thet am act of neturaiieation 
‘does not proseed to give, to regulate, or to pro 
seribe Nis —— ties,' since the Constitution demas 
that a naturalized aitigen wust in al2 respects stand 
ton the footing of a native.' Id., at 307, 6 %.ud. OOF. 
The Court pleainiy meant no wore tian thet comisel's 
anglogy is brolien by Tomeress' ineabiilty te after a 
neturaiized citizen rights or capacities wuich ciftrer 
in any verticvwier from thoes given to t metive- worm 
eltizgen by birth. Mr. Juctiee Joanson's direneacion 

of the anklogy in Giewent confirms the Tourt's furpoye. 
Te. at G75 TPS s 6; | ba. oy, 

"yey wider meaning, so as to reach the questions 
nere, wrenches the dietum from ttm contest, var 
attributes to the Court an ohservation extraneous 
even to the ena@logy before tt. “Soreover, the tia 
stmietion given to the dictum im the Court today 
requires the assumption that the Court in Sako 
meamt to decides an tissue which nad to thet Nomen 
gcareely bee Cebated, to which colmee. in weer 
had never referred, end upon whiick no cease col ever 
reached the Court. All this, it must be recalled, 
ts in sm arse of the lew fn wikich the Tourt sec 
steadfastiy avoided unmmecesenry comment. ‘tes wt 
M'Tliveaine v. cote's Lessew, = Craneh 2%, Tl?-O1), 
2 lee. = wey chandard, the ict vaemot 


ee 
are ad 


bad 
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royide material aseistamme tc thy Coart's wosttios 
L672. 


sae . peary G rl net aes , & " 
ens Ome, 4/ aa. gt FH yea 19 7) icine a: 











a. o's 6 “Simiiariy, the Sours cath odtaln 12 ttie 
usport Crem ite invesation of the Gictum Pre the 
ingen for the Tourt in United Itcten v. ¢ong "ah 

269 2.8. GeO, 703, 12 S.Ce. WG, 477, we Lm. 
. The central isaue there wag waether » eiiid 
mi of Chinese nationals domiciled in the (mited 
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(Pin, 1? cont'd.) "Btmtas 9 an ericen eltigen of 
fte birth oawire in thie eguntry. The diotwe “eh 
wetok the Court reliae, whiek con@lete eseentietty 
ef @ reiteration of the dictum Cram Urbems, I 
therefore wearcely he comtiderea & roepone COT Le 
sideration of the iesuee ow before Une court. 
Moreover, the dictim aorld concelveiiy te youn 
maid only that no oower to expatriate an well. ing 
eitigen was conferred al ther Oy the Neturalisation 
rlieune or by the Perrteenth /meninmnt i? the Lictum 
weang no more, it vould cf course not even reach the 
molding in Perez. Finally, the dictan aust be read 
in light of the subseyient getuican for the Court, 
weitten vy Mr. Justice ieTaniw, in Vacyoust® v. Bare, 
239 3.5, 207, 36 8.0%. 108, GO I. ODT. 9 oewpite 
counsel's imyocation ef fomg Tin (rr, 1d., at 308 
ang 303, 36 ©.ct. 2™%, the Court held in Viger eee 
that marriage between an “nerican citizen ame. en 
alien, waaccempanied by any 4ntention of the citizen 
to renounce her citigensiin, nonetheless yernttted 
rs to withdraw her nationality. Tt is imm- 
jai for thepe purposes thet ors. Yeckenzgie's 
citizenshiz sight, umder the statute there, lmve 
peen restored woon termination of the earital rela- 
slonstio; she aid not consent to the lous, even 
temporarily, of her eltizenelip, ant 2 magder Uhue 
pronosition apparentiy urged by the Court totay, 2% 
can therefore scareely matter thet her expatrictl oan 
wae subjeet to some tondition gubgeqnent. It seemn 
hat neither ’e, Justice MeTenna, who Denne 6 senbes 
of the fourt after the argment tort betcae the “o- 











, -_ = saa ay me 7% a 
gigton of sy tim oe, aura. Wit ~.e., at. 742, 1 
S.Ct. , at “noe fe. Chiat Justine Ote, who joined 

ts yen ¥ ry r v ~ 


the Court's opimione ta dot | Lage i cae | 
thoueht thet yiome lum om vegiires the pest 
by the Court Eneay. Sor, tt must. bo suppoam, 10 tre 
other six members of the Tcurt vhe {oanet ee EELS. 

e ty (ee b 'e 





a ' ee 2 ete + 2. 4 Pel aR ay” wh 
despite jams Lin Ste. dhe BE OF ee . 
« 


167 pe LG? 

Ia. at 292-293, SV ¥.Ot. at TEM TOS). 
356 ¥.8. at GF, 7B D.C. at STF. 

Id, at 60e§1, 79 2.0%. at D7Y. 

Ba. at 61, 7U B.Ct. at T77. 

239 3.8. WP, 96 Selt. 1M (1917). 
4398 Y.a. ¥O1, YO 8.0%. 290 (1990). 








oe ne ney 


306 TB. at Gi62, 76 OsGts at 77-775. 

#16 TUS. at 60, 76 S.E%. O% TOT: 

307 %.B. 325, 99 8.0%. SOs (1939). 

Ids at 329, %F Ct. at 307. 

Td. at 33%, 79 G.Ct, at O09. 

496 G2. 86, 76 %.Ct. FOO (1958), 

8 w.S.0. 81401(a)(3}. 

396 7.8. 129. 78 8.0%. 612 (1996). 
¢ 


Timil gration and Nationallty °c 
a4S(a)03)3 % v2 .3.8. e343 (a) 63). 


456 U9. at 136-137, 78 w.Ct. at 617. 
Ta. at 138, 72 

) at T4L, 7S 8.2%. a 
Ig. at U4, 73 B.cb. at 672. 


; % ‘ fy * : ot get %. 
372 Lt. =e $3 S.Ct. Oo eo” 


Nepee es FN ” ot + 4 Wong _ wed 
Sif ‘cele his3, ade S.Ct. ans, (1% + >) 


z Wis.C: BLUS4( 0} fe 


power of 


vs Senreetown 





377 U.S. 214, 9H 3.0%. 1aeh (1964), rehearing detec: 
207 708, 100A, OH Got. 19s (i96b). 


3 %.G.C. 82'51(a)(3). 

31.5 P.28 673, O75. 

772 SB. at 187, 03 6.9%. at $79. 
Id. at 287, 93 6.0%. at 577. 

See, Note 50, oped. at 333 eh gen. 
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a9 " 
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LOO. 





ak: 


"the Court Will aot ‘anticipate a auestion of cote 
stitational law in advanee of the metestity af 
deeiding it. “+e * Tt Ce aot the hebit of the 

court to decide questions of a congtitntionnl measure 
wileas aub@olutely necessary te a feclsion of the case,' 
(citation omitted) Thea Court witli mot ' formulate a rule 
of eonstitutional lew broader than is reqiired op the 
precise facts toe which it is to be applied." ee. 
Justice mea: ® COMCNEE LNG 12 cgpwangs Bs. | 


mes atenon 2 2 Tustiee Francesa VOR -t_t in 
Le ae ; tig er Ye “34 mis wo) . Wiis =o 2 jes hd - 
: 1G eS Cle) RE a a 
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wes, o a” = pt WLS Laks 
ZOUEt 431 aug. "6? S.Ct, iby, tee nist. Sova Y. 
LRDSnS, a ea S. “644, ay t.ia. 302 (Uer7). 

Beetion 340(a)(5) of the Inmigration and Nationality 


Ae of We, & j,@.C. 82407 Ce om 
Note 41, guora. 

bo fm, Att'y Gen. No. 3% (1969). 
‘4. 


87.8.5, 81103(a). 


ji 


Note O°, Sves The somplete text of the opinion is 
reproduced ac ‘orendix /. 


2 1H GAR Dac. APPL - B/SrTS 
at at 4, 

oe uN GAGR Dac. 0/7715 ~ B’OR?". 

Rote 96, dor. git. at i-z. 

Demersnent of State Press Velause Xo. 33? “Statement 
by the Department of State on Fareign - tilitary Service 
by nited States Citisens’, (11 November 1067/, ae of 


ai Julby 1970, 1% does not beaman that “adaitions: ateos” 
heve been laplemented. ‘ee “npeluiices © and . 


i ftetes, 215 4B. Bad, 361, 32. 4,3 st. 
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403. 
1%. 


theo 
iil. 
Lie. 
113. 
11h. 


115. 


11é. 
Li? 
116. 


ist 


WOlS, GB-@ix. et icc. 
Ed. at 12%-253. 

Ig. at L@e-ier. 
Lives] & Mm. 67, BR. 
137 P.2d S98 (1943). 
jie @c 90S. 

169 G.8. Pr, 16 Ice. 
Ig. at 645, 
Weis, op.oit. 
34a. at 120. 
id: at &, 
See “ote 3, 


ug (1ROR). 
18 ct. at 16, 


L2=L27, 129, 2 


Sune. 


b-Qs 5 eretorss, Velating . ie Miiltary Sbiigationg ta 
“ertain Cas@e of Sal Sitonsli@y (i7h LaTe 227 >) 
Protocol Teletite to a ‘Geeuhie Gade ef ftatsles 22083 


- 


(176 LTS 115) end Special Meptncs: Concerts 
Stubelesanecee (1.7%. Doe. 7.277 ML Ty. 2989. ¥.; 


The last cite Prevtocn, We Rot gome inte eft mes t, 
peeause of an imaultic ient naier of ra Lifioat cons 
oT gcca@actioug. ig ebtetned, Le Per grec). 
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fee Hote 1%, suoma. Jee also, Article 23 of the 
Ameriean Convention on ‘lemanm Mights, Note 171, gure. 


urlifin, a Big $2 a arts Le i tty, 4) Comple 
Law QQ. ae ee oriffin vredicates his argue 
ment on the ~~ hm that “na sonality as foc loe« 
L® Leal reality is by uature not capable ad a 
between two or more states" and thet “conduct of ¢ 
individuel furnisher the only solid suridieal 
foundation for recognition of single nationality." 
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(font'd) Id. at 6+. The decision as to whieh ctate 
or States would surrender their claims would be mace 
on the basis of an extension of the doctrine of 
Yeffective’ or “@ominant” nationality. In this latter 
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“tates Conetliation Commission (10%), 22 Int'l. Las 
Ren. 43 (L097); Zhe Canevaro Cese (italy xy. feru), 
Sermanent Court of 4 Sttration Come POOLS , Rg Ie 
Court Zeports 20% (19016); amd the Dottebaum Case, 
Bote 2, BUITA. 





cr. “The seme purely noginal «- snd, Im offect, -_ 
deceptive wm polmkiao /neconetat ing relariged views,’ 

was adonted in the matter of nationality. “fver 
atarting, in the first part of Articie 15, that ‘every- 
ome hag the right to a nationnlity', the Jeclaration 
syoeeeds to lay down that 'no one shall be arbitraricy 
deprived of his nationality’. The natural implication 
of the principle that everyone is entitied to a mation= 
ality would be the prohibition of deprivation ~- whether 
arbitrary or otherwise -- of nationality in a way 
resulting in statelessness. None of the states which 
in the period hetween the two world wars resorted to 
deprivation of nationality en masse for golitical or 
racial reagons would have admitted that such measures 
were arbitrary. They were, in their view, dictated by 
the highest necessities of the state. in 8 pronounce~ 
ment claiming primarily moral authority there shoud 
heve been no room for the institution of statelesaness 
whieh is a stiema upon international lew and a challen 
to tumen Gignity in an international legal system in 
which nationality is the main link between the individual 
and international law. There was ne inclination to 
soften the impact of that incongruous contradiction by 
the adoption of the principle that persons who, because 
of stabelessness, de not enjoy the protection of any 
goverment, shell be the coneern of the “nited Uationes 
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1 Sehwarzenberger, 4 lanpal of lotermetiongl Lew 
Cith.ed., 2960) at 205 
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Il Oppenheim, op.2h-, 88349, 350, pope 735=7%2. 


ZG. 4 8359. 


36 Stat. 2310; TS 540: 1 Sevans Ely 
Sereinafter referred to as “ague Convention v. 


26 Stat. 2419; TS 545: 1 Devens 723: IT Malloy 235°. 
he “Inited States ts a party with reservation and 
widerstanding. Verpeinafter referred to as Tmeue 
Comyention “iil. 

drticle 20 of Mague Convention ¥ anc ‘rticle 26 of 
Mague Convention “Tir. 








Mishoo, Dubemationg. Lax, 2ase8 and ALGER ELS 
(2nd.ed, g hetiec sg PRD dle @ 
tien in Voree (1 Jan. 1975), Dept. of State Puo,. 


Ds. 345, 345. 


Mishoo, Loc ot. 


“$331. A neutral ig not obliged by his duty of impar- 
tielity to prehibit passage through his territory of 
men who intend to enlist, whether they pass singly oF 
in nembers. Thus, in 1570, Switzerland did not object 
to Trenchmen travelling (through Geneve for the purpose 
of reaching French corps, or to Germans travelling 
through Basie for the purpose of reaching German cores, 
on condition, however, that these men travelled without 
ares and uniform. On the other hand, when "rance dur- 
ing the Freneo-Cerman Var orgenised 3n office in Basle 
for the purpose of sending bodies cf <isatian volLiun= 
seers through Switzerland to the south of Crance, 
Switzerland eorrectiy closed it dow because this 
offieisl organisation of the passage of whole bodies 
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192. went'é. “of valumbcera through her neutral. territory 
wee more or Lees eqral 6° am pmas@age of Grucps. 
“he Second Megue Conference sanctioned this 
distinetion, for 4rticie 6 of Convention ". anacte 
that ‘the resvonsibility of u newtral Cower iy not 
fvvolved. by the mere fact thet nerasns scrose the 
frontier individually (iselement) in order to offer 
their serviees to one of the belillperents.* %&% 
arg ugency “ oni fnstifiles the conclusion that 
tm regponsibility of a neutrel fg involved in case 
4+ allows men to cross the frontier ig 2 bedy in 
order to enlist in the forces of #& belligerent. 
"9332, Sinee the Levy and yassage of troous, ane 
the forming of corps of combatants, must de prevented 
by a neutral, & cate he is required to orevent 
the organisation of a hostile expedition frm Lis 
territery against either beliicerent. This taivea 
place when a band of men combine under a commander 
for the purpose of starting from the neutral terrt- 
tory and Joining the belligerent ferses. The case, 
however, is different if a mumber of indivicuels, 
mot organised Into a body under 4 comiendcer, stert 
in company from a neutral Gtate for the vurswse of 
“Listing with one of the vellizerents. ’ 
| TI ‘ppenheim, an.git. at 493-7. 
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At least one nation, however, has declined to adopt 
he approach thet the absence of a rejeetion of 
‘syeelt nationality is an indication of an affirme- 
tive degire to acquire such ant eemal ity sufficianc 
to result in the logs of prior nationality. in the 
ee CaGea, the apitcant ielaed that, nomywi tie 
8 ne the fas + that she had acqul ped she nats Ow 
plity of Israel by virtue of Article 2 of the Law 
4 Return, she was stil] entitled to Ttalien nation~ 
ality, on the ground that the acquisition by her of 
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Cont'd, the nationality cf Terael was not "sventeneoud’, 
an provided by ixticle 8(1) of the Italian Law of 

June 13, 1912 establishing oriteria for tie loss of 
Italian nationality. The Tribunal cf Rome held thet 

the applicant wae entitled to a declaration that she 
remained en Itelian eltigen on the groumd that, &l- 
though she had “voluntarily” acquired the nationality 

of lareel, the acquisition of that nationality was not 
"spontaneous" within the meaning of “ticle 5(1,; of 

the applicable statute. The court stated: 

‘“VThereas ‘voluntary! means any outward manifests 
tion of a person's legally relevant will, though 
sogaibiy influenced by 'metue ab intringeeo', which 
4g norualiy immaterial aa far as our lew ts concernec, 
'gnontaneity! results in the manifestation of @ will 
entirely independent of ali external factors.’ 

ae He Se 

“The legislator did not foresee the case of voluntary 
acquisition of a foreign nationality where spontaneity 
ig lacking, which eannet constitute a case of ‘oss of 
Ytalien nationality. The interpretation, whieh ic tn 
accordance with the Letter and spirit of the law, wes 
also adopted by our diplomatic and consular Pesresen- 
tatbives on the spot, who put up a notice at the Consulate 
in Tel Aviv thet failure to malo ea contrary declaration, 
as provided by the lew of Israel, would net in itself 
result in the logs of Italien nationslity. in this 
ease there can be no doubt thet the eeqiisition of the 
nationality of Israel by the applicant, though it wee 
voluntary, was certainly not spontanecus. 

nme title of the “Law of Aeturn', which enpolles 
not to all immigrants but only te the Jewish immigrant 
who eomes to Palestine, i¢ ¢ignifieant im itself. =. 
comtry whieh emerges tn en atmosphere of passion 
fanned by the continuous perils to which its existence 
i3 expesed, and whose main motive is the return of the 
gona to the lend of their fathers, stresses the relie 
gious appeal and shows that any sien of minor omnosition 
to the new State is also regarded ae a sign of lack of 
religious conviction. This in inseif implied a psyenolo- 
gical interaction which Le incompatible with on expreis- 
jon of spontaneity and undoubtedly made it very diffi- 
eult for the applicant to make an express declaration 
that she did not desire to become part and parcel of 
this comumity te whose faith she belonged anc among 
whose members she lived. The leaders of that community 
would have regarded her attitude ag being opposed more 
to the religious than the political comunity. It 
would have indicated at least a trace of renunciation. 
Such a eituetion therefore requires, in application of 
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"The Legislature has the power %o Gecide what the pesey 
of the Law shall be, and if it has intimated its will 
however indirectly, that will should be reeognised and 
obeyed." My. Justice Holmes spea) ing in _SQHAIOn ¥. 


“ited States, 1 Cir., 1908, 163 F. 39, 32, quoted 
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’. vorrowing of iaxey's characterization of the 
chief sustice's phrase “sovereignty of the veonle” 
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feetion 349(¢) of the inmigration and Nationality 
fet: 8 U.G.C. 81491(¢). 


Duvall, op.git. at 43. Mr. Duvall indicates that 
althougn the phrase “engaging in hostilities against 
the Inited States" has not been administratively 

or judicially defined, it is "“probably* restricted 
to North Vietnem and North Norea., Hostilitiea may 
he short of acts of war but do not extend to the 
absence of Ciplomatic relations. IdG., '#3. 


Id. , Wez—ls. 

id., 453. 

Nationality fet of 1940, Section 40l(e), supra. 
Renort of the President's Commission on Immigration 


and Naturalization, uhom ve thal’ selsons (sashington, 
D.Cot GePsOey 1955). 
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stborney General's Cte Lemans of Interpretation 
fonmeernine Ramatriatian ef “nited States Titimess 


SATU ei i3, Lae 

Ia 6 ¥. Rude Vo. 283 C2067 2s the fupret 
Court “ond anc ons? te 3 Seetion +2 2f@) of the Jat Lome 
al iter ,-~" of LF (Sete “th 1040, «. ‘76, i Stat, LUST, 
L6G), wv ich eroviced ¢ Met a citiven of the Thited Jtates 
sheil Lose his citigenship Wy voting In a foreign polltice: 
glaction.,« 

THe sweeping language of the Lex or Lin opietom Paised quet 
ti as to its effect on the vat tatty of expatriation pro- 





viagions, other than thass reat LUG ~y voting, in the Inmi- 
gration "and Hational. ty Aet (the “ect? ) or in former Lav 

ed by section +O%(e) of the act, 3 U,0.0. 1101, 
note. These questions — of importance to the Denso tent 
of Ttate in the administration of the passvert Lews and te 
the Immigration and Sertavaiinatian Service of the Degerteet 
of Jastice in the administration of tre iemlaration Lawe. 

Of COUWSE y the utd imate determination of the effect 
ifeorin is a matter for the eourts. The act enpowers the 
iitorey reaneral, however, to determine sfrovin's oftoct om 
the act for adainistrative — hs .3 This otatenent of 
Interpretation will serve bo guide both the Department of 
State and the ielicestlon an wid Naturalization cervice in the 
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i his vrovision was reenacted as section 349 (als) of the 
Immigration and Batlonality ‘ct, ane 7, 1992s Bs ion. 64 

Stat, 257, G'GC. Leol (a (5) 5, “he latter is therefore alse 
maT titutional under 
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or hm on from the armed forces, and in Lontaby x ve Dig 

BEEANOR, 372 110l eres (1963), ig held wt ast ltt! tonal ses~ 

AO), 1 pereaseiep to Leaving the “ark ted States to 
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1d mil Stary service. In Sepjoteer re, Du yy 377 U8. 203 
(1004 1), the Court “inved’ ‘dated seotion Sota tts), B Twi oie 
he ast de pertain. Sag to recidence in a Sorolen mountrsy oy 
.'~ mpaligeda eLtizgen. 

ection 103(e) of the act, 6 7.8.0. L1O3R (ad. 
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ere of thelr functions inscfar as they involve quede 
oss of citisenshin. 

1, Weetion &Oile) of the 294° act had been raled constt- 

ional in the Court's earlier decision 19 $ORes Ye GRoMnOL. 

966 5, ‘H+ (1955). The majority opinion in raneg Teject 

the argment thet "tne sower of Tongress te terainate elti- 

ship tevonds unen the citizen's nsgent. " 26% 3,8. at €1. 

ors er Pass Ly overriled A aryl ele, io agrooiaen. 

to Tnief Justice's dissent in 2 SESS that the Jovern- 

mame 18 without power to Cees ye a citizen of bis ett? — 

for yoting in a foreign e leetion. 37 Uo. 4 O67. The ru 
BI fh te 


















a0 down in / a us that a “nited stetea é¢itizon has 
doneti tutional rigor to yemadn B citizen “wtews he volLuntare 


ily pac se uishes treat oft igengndp.' 307 T.4. at 266, 

Afyorio gid not expressiy address itsel? to the question 
WePining vhat declarations or other conduet can properly 
De ante! ac a “WOlunteary reli at gimest! oe citisonahiy. 

Me a GONGOY IONE y ft aid not previde guidelines of cufficlent 
detail to nernit me to pass tef Pinitely Wor the vewidity of 
other expatriat: er: proviegions of the wet. It did, however 
etress bina aonetttubionel mandate that mo citisz en born oF 
maturazized in the “nited States can be deprived of hie oiti- 
|| wniess ne has ryoLune tarilyvrelingiis hak’ 2t. 
On tho question of what constitutes ‘voluntary eal taqad whe 
— “ we sust 200k to earlier cases in the UPL Sie com. 
guidance may be found in earlier opinions of the Just leas 
faa joinec in the Court's opinion Leperaie | Partiowariy 
blewant are the Chief Justice's dissent in Rereg, which was 
eited in ifrovia with approval, and the concurring opinion of 
atice lack (wie wrote the opinion ef the Court in ifrerin) 
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wie v. Dulles, 3/6 WS 129, 13° oo hecidac any 
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al Suetiae stated (356 Ot Oleh 





A PeEOgy | 
Smo bec seat 
"Tt nas Long Deen recogni zed thet eitimenshin may not only 
b¢ volunteriiy renounced thronagh parees em of the right og are 
patriation but also by other actions in Carogat Lon of umflivisde 
@iiegience te Unia ocentry, “hile the oe qwlitios of 
the oltisenestete rel ationshis under our Congtitation prwe Luce 
the exercise of sovernmental prorrae to divest ne teu Ctatasr 
pivisenship the establishment of thet relationshin aid mot 
2iy Ale arineipie that conduct of a eLtines shoving ¢ 
voluurbary tranefer of allegiance fs an abarnioument of gob leene 
anip. Yearly all soverecignties reeognize that aeqileltion of 
foreign nationelit oe ordinarily shows a renuncletion of citt- 







gership. Bor is this the oniy act by whieh the aldiom mar 
shov 2 voluntary avandonsen 
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at of his eitis renghin. Any action 
eich he ment fests allegiance to a foreign ctate mey be 
incongistent with the retention of citizenship as to re~ 
@ult in lose of that status. In recognising the consequences 
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of such action, the Government 1s not taiing away United 
States citizenship to implement its general regulatory 
powers, for, as previously indieatec, in ny judgment 
eitizenship is immune from divestment under these powers. 
Rather, the Government is simply giving formal recognition 
to the inevitable consequence of the eitigents own voliun- 
tary surrender of his citizenship.” 

tn Bishikewa, Mr. Justice Siack stated (356 00. at 139): 

“af sourse @ citizen has the right to abancon or renounce 
nis eitizenship and Congress can enact measures to regulete 
and affirm such abjuration. Dat whether eitizenshin has been 
yoluntarily relinquished is a question to be determined on the 
fants of each case after a judicial trial in full conforeity 
with the Dill of Rights. Although Congress may provide rules 
of evidence for such trials, it camnot desiare that such 
equivocal acts as service in a foreign arny, varticiyation 
in a foreign eleetion or desertion from our anpned forces, 
establish a conclusive preswaption of intention to tutow off 
american nationality. Cf. Tot. v. Uaited States, 319 7.». lw? 
o¢ course such conduct may be highly persuasive evidence in 
the particular case of @ purpose to abandon citizenship." 

The foregoing quotations do not coue from majority opine 
ions, and sina: does not adopt them. Indeed, .froyim does 
not reach the question of whether it may be nossible uncer 
gome eireunstances for allegiance te be transferred or 9, Dan 
doned without constituting a voluntary relinquishment of 
the status of citizenship. That question must await furtiner 
eourt decision. Under any reading of afro hovever, it is 
clear that an act which does not reasonably manifest an ime 
dividual's trensfer or abandonment of allegiance to the 
mited States cannot be made a basis for expatriation. 

S. For administrative purposes, and until the courts have 
clarified the seope of aa I have coneluded that it is 
the duty of executive officials to apply the act on the fol~ 
lowing basis. “Voluntary relinquishment” of citizenship is 
not confined to a written renunciation, as under section Ben 
(a}(6) and (7) of the act, & 3.9.0. 1401(a)(6) and (7). Tt 
ean also be manifested by other actions declared exnatriative 
under the act, if such actions are in derogation of allegiance 
to this country. Yet even in those cases, sfrovig leaves at 
open to the individual to raise the issue of intent. 

Wee the issue of intent is raised, the act makes it clear 
that the burden of proof is on the party asserting that ex 
patriation hes oceurred.+ ifroyim suggests that this hurden 
is not easily satisfied by the Government. in the words of 
Justice Back quoted above from his coneurring Opinien in 
iishixews, the voiunteary performance of sgowe acts can" be 








~ 





. - Z| ad le 





bgeetion 749(e) of the act, added in 1961, § U.S.C. 1451(e> 
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Nighly cersuasive evidence in the particular case of a 
purpore to abandon citizgenshis." Yet some hinds of con» 
duet, though within the prose rintion of the statute, 
s4moly wili not be sufficient? 7 probative to support a 
finding of yoluntary expetriation. 
Por instance, it is obviously not enough te estab. ish 
a@ Voluntary reiinquisnment of citigsenshic that an individual 
accepts yr Ren 8 aS 2 public school teacher in a foreifn 
sountry. This i have already decided fn the case of a duel 
national, aie of S baiixy da ecber > 4, ia ir 35¢ Ce Interia 
decision . ey, tuguet at akg a pe'y Se ar | i fferent ease would be 
mted by an individua i's nceeptance of an importent 

colitical nost in a foreign government.” 

A similar apvroacn cen be taken with respect to services 
in a formign arnuy, depending on the particular circumstances 
involved. Thus, an incividuel who enlists fn the arved forces 
of @ allied coumtry does not necessnrily evidence that br s 
Going Me intends to abanton his tnited Chates eitinzenshis. 
Gut 1% is higniy persuasive evidence, to saz the least, of an 
intent to abandon “nited States citizenship if one enlists 
voluntarily in the armed forces cf a foreign geveranent en- 
gaged in hostilities against the United States.¢ 

The exasples mentioned above, are, of course, merely iiluse 
trative. In each case the ~~ age} ta authorities must 
make a judgment, based on all the evidence, whether the in- 
dividusl comes within the terns of an expatriation provision 
and has in fact hay ord | relinquished his eitizensnip. Tn 
raer to avoid conflicts in interpretation between the Ge« 
yartwent of State and the Immigration end “aturslization 
Hervice, these agencies s! hould undertake to consult with each 
other: le any substantial 2ifference should arise as to any 
particular type of situation , 4% snould be referred to the 
Lttorney General for resolution, 

oe Fi inaily, note should be made as to the scope of this 
statement of interpretation. It believe the © SERRA prinetoies 
reach, and therefore this Statement covers, all of section 
319(a 5 of the act, section 35° insofar as it relates to dual 
mationsis born or naturalized in the “nited States, and sec. 
tion 605 Cc ) insofar ag it purports to gontinue the effective 
nese of ge geroh Losses of nationality under the dimiiar 
peyees fons of sections 402 and 4% of the Nationality bet of 

There are additional cons LAometarwns reea ti ing. to Gual nse 
tionals born abroad whieh may affec? b their ac quisition and 
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See section 349(a)(4%)(A) and (3) of the act, 2 7.5.C. 12 


Pyare ) ané (3). 
ee section 349(a)(3), S$ U.S.C. 1481(a)(3). 
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n of “hited tate g ‘eitizenship.” Thie matter is 
surrentiy in Litigation. ? | Yence this Statesent coees not 
necesserily aoDLY To 4 of Mnited States eitigensht? 

actairec as & result of | hh abrom! to a citizen parent 
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161 y. Rusk, awaiting decision in the “nited ‘tates 
trict Court the District of Columbia (No. 3002-67, 

s idea a Feb. 23, 19691 anpeal to “mited States “upreme Court 
coating). 
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aC “treet ws 
Washington, o> 


Dear Gir: 


fn November 11, 1969, the Department of Ctate issued a 
statement for the ress (to. 33°7). concerning service wy prie 
vate Inited States citizens in foreten armed forces. Tn this 
Pelease it wag stated, in part: 





"The Oepartment of State strongly opvyeses such 
involvement by private i.mericans as contrary 
to the foreign voliecy interests of the United 
States. 

We i ae 
The Department of State is actively tonsidering 
whether there are additional steps that wight be 
taren to support more fully the solicy ohjectives 
of our Government on this matter." 


in the context of a statement for the press en Oetober 15, 10€5 
or Une site subject, 4% would appear that the “additione, steps’ 
referred to vould ~~ something other than enforzenent of bec 


tion 3ta)G) of the Sumnigration ani Natlonality ict of 1952, 
Which provides for >. of Inited Ttates natlomlity for un- 


pa all ph service in tie aml ferees of a foreign state. 
Could you advise me as to whether the Department of tate 


has ee ned whether euch “additional ste, ag’ exist mad, if 
SO, how fT may be informed of than? 


Tnaank you for your assistance in thls matter. 


Vety truly yours, 


G. L. Micheel 
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Apartment 415 6 
Erlington, Virginia 22ec 


Deer tr. Micheel: 
che 
ta 


he Department has received your letter Gated July 13, 
Se Samivang whether avy additional steps have bean 
%en in support of the opnosition by the Department 
of State to the service by American citizens in the 

armed forees of foreign states. 





Geetion 3%9 (a)(3) of the Immigration and Nationality Act 
of 1952, to which you refer has not been specifieally in- 
yalidated by court decision, but the Cupreme Court in 
frovir v. lugk left in doubt whether such forelgn military 
jervice in all eases would result in loss of “hited ctates 
eitigenship. Tt.ie thir erea of doubt that hes led the 
Yepartment to consider additional measures, The YDepertaent 
gontinues strongly to oppese such involvement by orivete 
smericens as contrary to the foreign policy interests of 
the Unitec States ang thig matter renains under coatimiing 
PHV LOY. 
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x -L. Malaborg 
Legsistant Lega: jcviger 
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Thesis &2 
M5753. ~=s Micchae! 
A legal analysis of 

loss of United States 

nationality as a result 

of unauthorized service 

in the Armed Forces of 

a foreign state. 
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